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FROM THE Cocoa TREE. 
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COUNTRY GENTLEMEN: 


ASCRIBED TO DR. PHILIP FRANCIS, 
© (TRANSLATOR OF HORACE, &e,) 
5 WRITTEN IN 1762, 


7255 7 * 
N a : * 
8 * 4 4 


GuxrLenns, 5 ' 


\NGAGED to you. by eyery ſentiment of affection 
and eſteem ; united with you in the ſame political 


principles and ideas of the conſtitution ; : I need not 


profeſs my zeal for your intereſts and honour, I have 
always acted with you, and can now look back with 
pleaſure on our paſt conduct. I find it ſteady and 
uniform, excepti n one inſtance, when we were firſt in- 


ſenſibly engaged, and afterwards as inſenſibly carried 


too far in ſupport of the war in Germany. I make 
this acknowledgment, without apprehenfion of offend- 


ing, as I know your opinions upon that ſubject. But 


a new and extraordinary criſis of affairs is coming 


forward, which will call upon us to maintain the in- 
tegrity of our political principles and character. I am 
therefore defirous to lay before you ſuch reaſons, as, 
in my opinion, ought to influence our future conduct 


« 
Vor. 1 1 Bos | B EE : and 


8 2 5 6 — — — 
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and engagements, with regard to te 8 things 


that are paſſing here. 


An oppoſition is forming againſt the meaſures of 
government. Such is the language of ſome people to 


expreſs a perſonal diſlike to miniſters, or a conteſt for 


power, for places, and employments. Could I think it 
perfectly decent, I would rather call the preſent oppo- 
fition a formed defign againſt his Majesrr's independ- 


ence, and liberty in exerciſing the moſt conſtitutional 
prerogatives of his crown. The declared and avowed 
intention of the great perſons engaged in it, is to com- 


mand the preſent feign, and dictate to their ſovereign ; 
humbly to inform him, to whom he ſhall give, not only 

the direction of the public movin, but even his * 
affection and eſteem. 2's | 


Two noble perfons, and a third, ſtill more PM 


have declared themſelves the patrons and leaders of 
this oppoſition. The two firſt appear in ſupport of 
the whig intereſt, and the old Engliſh families, formerly 


diſt: pguiſhed- by that denomination. They complain, 
that the tories, by which title they me 

the country-gentlemen, to whom I am 
ceived by the preſent adminiſtration, into offices of 
_ truſt and confidence; or what, perhaps, in ſpite of 


the ſpirit of Wü they more reſent, into places of 


profit in the ſtate. Thus have they revived thoſe un- 
happy diſtinctions, under which our fathers were en- 
liſted, and engaged in almoſt civil war. The noble 


| perſons would renew this war, and, in contradiction to 
all conſtitutional principles, would narrow the bounds 


of mpjeſty, and confine its cares, its attention, and its 


bounty, to a part, which ought to be diffuſed through 


the whole of the nation. Thus would they make their 
ſovereign, in Hamlet's language, a king of ſhreds and 


patches, inſtead of the common father 928 monarch of 


his PE. 
| Akbther 


57 diſtiriguiſh 
riting, are re- 


— 


3 4 
r N ae 5 7 
y 2 


7 

Another of their complaints is truly moſt unaccount- 
able; that his majeſty, in proof of his firſt declaration 
to his parliament, is indeed a Briton; true to the in- 
dereſts of his native country, and uninfluenced by any 
predilection for Hanover. An attachment to German 
meaſures was the deepeſt ſtain of the two late reigns. 
When his preſent majeſty came to the throne, he found 
us involved in a continental war; to which the deareſt 
| intereſts of this nation had been ſacrificed; The dig- 
nity and honour of the kingdom were ignominiouſly 
abandoned, by treaty, to the inſolence and arrogance 
of the King of Pruſſia, May no ſuch treaty ever ap- 
pear again, to ſtain and darken the glory of the Britiſh 
annals! In this ſituation, our ſovereign, gracious and 
good, would have given up Hanover to the welfare of 
his Hative country: He would have put an end to the 
German war. Impoſſible. He would have recalled 
his Britiſh troops. Impracticable. This continental 
miſchief hung, like a dead weight, immoveable, upon 
all the other operations of the war. It lay equally 
heavy u pon the negotiations of peace, and emboldened 
our enemies to refuſe us thoſe terms, which we had a 
right, from our ſucceſſes in every other part of the 
world, to demand. But, if the noble perſons have 
founded their oppoſition upon theſe complaints againſt 
their ſovereign, what wonders of 3 architecture 
may we not expect, when they raiſe the ſuperſtructure 
of faction upon ſuch a foundation? 


But, in truth, what do they propoſe? That one of 
chem ſhould indulge his natural diſpoſition, and pleaſe 
himſelf with the hopes of finding his account in tu- 
mults and confuſion ; in parliamentary diſputes, and 
the riots of elections, is nothing wonderful. They may 
recal a momentary youth, and bring back to his ima. 
gination thoſe illuſtrious ſcenes, in which he firſt dif. 


1 his alen abilities. Experience then taught 
3 3 ny 
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him the value of thoſe active virtues, and habitude has 


confirmed him in his good opinion of their merit. 
Even age, and its unavoidable infirmittes, have not 


convinced him of the breach of character, in engaging 
again in the conteſts of ambition with people, who are 
only entering on this buſy tumultuous ſcene. I do not 


mean to blame, and I ſhall not preſume to pity him. 


Whoever has not in himſelf, and his own. underſtand- 
ing, the reſources of retirement and ſelf-enjoyment, is 
allowed to go abroad, at whatever indecent hour, for 
amuſement and diſſipation. His age, however, might 
juſtly ſtartle the moſt ſanguine ſpirits, that found their 
future hopes of ambition upon a life of more than 


| threeſcore and ten. But ſome gentlemen, ſurely in- 


fluenced, rather by a principle of gratitude, than any 


' reaſonable appearance of his ſuceels in this deſperate 
project, have reſigned their employments, uſeful at leaſt, 


if not abſolutely neceſſary to their ceconomy;, What 
have they to expect from a life of ſeventy years, ani- 
mated by the ſhort and waſting . of the rage os 


| faction, and an unnatural ambition? 


The ſecond noble perſon is of ſo diff rent a eharac- 


ter; ſo naturally an enemy to violent and precipitate 
councils, that it is amazing, by what influences he 
could be wrought to engage in the preſent ſyſtem of 
oppoſition. He certainly does not foreſee the unhappy 


conſequences, into, "which he will unavoidably,. and 
without a poſſibility of retreating, be led by theſe en- 


geagements. He, who loves his country, and reveres 
the conſtitution, is expoſing them both to certain con- 
fuſion, and, at leaſt, probable diſtreſs. There is an- 
other eircumſtance, wich regard to this noble perſon, 
not a little ſingular.” With all affect ion and reverence ; 


for his macky, he is entering into league and amity. 


with a party, who are determined to e nis me- 
| 1ures, and inſult his nn | 


* 
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4s is wholly foreign to the deſign of this letter, to 


* enquire into the circumſtances, either of his reſignation | 


or diſmiſſion. I hope, however, he does not think it 
the right of ſubjects, only, to reſent, and that princes 
are to be inſenſible to the neglect of duty, and the in- 
decent behaviour of their mm But if the noble 
perſon founds his oppoſition: upon the indignity, whe- 
ther real or ſuppoſed, with which he has been treated, 


where ſhall we fix our ideas of virtue, particularly that 


firſt of virtues, the loye of our country, when a man 
ſhall dare to avow his private reſentment, as a juſti · 
fiable reaſon for his oppoſing public meaſures? Upon 
this plea, the late Lord Bol ngbroke has juſtified hit 


entering into the ſervice of the pretender, and his 


leaving it. But an ancient family is diſhonoured by 
ſuch an indignity.“ What right has any man to plead 


the merit and ſervices of his anceſtors, who has himſelf 
deviated from that line of conduct, which ghey en 


duty to their ſovereign? 


But, as I conceive, we are deeply deres in the 
conduct of this noble perſon. We are therefore autho- 
riſed to enquire into the motives of it, and I think we 
may rely upon the following account. He had early 


in life conceived ſome very exalted notions of the 
rights of whiggiſm to direct the adminiſtration, and to 


govern the fovereign. He therefore could no longer 


hold an employment, by which he was obliged to the 
mortification of ſeeing the tories, ſgbt hateful, fight 


tormenting, received at court, upon equal terms of grace 


and favour with other ſubjects, in proportion to their 
perſonal merit, their birth and fortune. He was ſome- 


times obliged by his office to introduce them r the 
I preſence. LE 


The third noble W feels it a matter worthy: of 


his indignation, that his ſovereign will not again enter 


into his nonage, and ſubmit himſelt ta a fecond pu- 


. Pillage. 
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L 6 7 | 
pillage. He would gain by force that power, wh 


which neither the wiſdom of his royal father, nor the 


apprehenſions of the people, would iatruſt him in the 


year 1751. But of what injuries does he complain ? 


He has been treated, during the preſent reign, and 
more eſpecially during the preſent adminiſtration, with 
every diſtinction due to his rank and relation to the 
crown. Even in the lateſt inſtance, when a plan was 
formed by the miniſtry for the reduction of the Ha. 
vannah, it was immediately ſert to him for his appro- 
bation. The commander in chief was appointed ac- 


_ cording to his nomination. Every thing he aſked, in 
order to ſecure the ſucceſs of the expedition, was in- 


ſtantly complied with. The v 6 5 of the miniſtry 
ſeemed to ſecond his demands. Never were any troops 
better appointed. Upon what pretence of complaint, N 
therefore, can he enter into an unnatural alliance in 

oppoſition to the intereſts of his own family ? What 
views of future power can tempt him to join with a 
man, whom he moſt ſincerely deteſts, to diſtreſs the 
crown, to which he is ſo nearly related? Is it Agrip- 
pina's impotence of ambition, eo lædi, qui non regnaret f, 
Does he conſider himſelf a prince of the blood, and is 


this his-proper conduct? Does he acknowledge himſelf 


2 ſubject, and is this his proof of duty to his ſove- 
ee But, in truth, he is as much a ſubject to the 


crown, and, in all human probability, as far removed 


from the throne, as any private gentleman in England. 
Oliver Cromwell indeed roſe to the tyranny of his 


country, as a private en, and. Richard the third, 
as an uncle. | | 
We have often been reproached with, our 1 


"fon of military power. Whether thoſe apprehenſions 
were in themſelves juſt, or not, we certainly were juſti. 


fied, in being watchful to repel even a poſlible danger, 


ſo formidable, indeed fo fatal, to the liberty of our 


country. It is wiſdom o foreſee fuch danger; it is 
Vn a Ko courage 


[ 


courage to meet it in its approach ; it is our duty to 
die or to repel it. But now, what will they, who uſed 
to impute our fears to us as crimes z what will they 
ſay now? when the profeſſion of the oppoſition 
is to govern the king abſolutely ; when the leader 
of that oppoſition is a military leader, who has 
hardly any other ideas of government, than what he 
learned in the German diſcipline, which our ſoldiers, 
unuſed to ſuch ſeverity, ſuch cruelty, ſo ſenſibly felt, 
and ſo loudly reſented. If this man comes into power 
by violence, he muſt maintain it by violence, Yet 
when he places himſelf at the head of faction, every 
officer, who has a ſeat in parliament, and joins under 
ſuch a leader, in ſuch a cauſe, muſt give us very ſerious 
apprehenſions. We cannot look upon ſuch a member 
of parliament, as a man merely following his own opi- 
nion in civil matters: whenever he ſueceeds, he be- 
comes an inſtrument to* oppreſs the liberty of a free 
people. But when this commander in chief, both of 
the king and army, ſhall pour abroad his ſpirit upon 
the ſoldiery—The unhappy Roman, upon whom 
Sylla either forgot, or ED to 1 2972 was butchered 


by his guards. 


Shall we then unite with kim in N SR of a 
dreadful apprehenſion to the very being of the conſti- 
tution? We have, in reproach, been called the dupes 
of many oppoſitions. Adhering to our common prin- 
ciples, we have deſpiſed ſuch reproach. Vet, in ho- 
nour to our underſtanding, let us not be the dupes to 
thoſe, who invite us to join in our on deſtruction, and 
the deſtruction of whatever is moſt dear to us. But 
how does this noble perſon propoſe to himſelf a poſſi- 

bility of engaging us to ſupport his opposition? By 
what methods does he propoſe to carry this extraor- 
dinary project into execution ? By methods as extra- 


1 as the Project itſelf. A certain right honour- 
N 4 able 
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nn is ſuppoſed to have a mighty d 
over us. An influence powerful enough to turn us ger | 


dur intereſt, our duty, and even our gratitude. , is 7 


We haye the higheſt opinion of the right hondtrable 
 gentleman's abilities, His influence among us is ac- 
| Khowledged, But what arguments can poffibly con- 
Vince us, that we ought to engage in this moſt. unnatu- 
tal allianee 4 What cloquetice ſeduce us, from our. pre- 
bent honourable ſituation? We are here placed between 
the. perſon of our ſoveteign, and the dangerous rage of A 
party; between the prerogatives of his crown, ape 
pointed by the wiſdom of the conſtitution, and the i in- 
trigues of precipitate ambition, joined wi ith the ar- 
rogance of family, and led on by 4 ſpirit that delighteth. 
in blood *, If the prerogatives, granted to the throne 
by our anceſtors, are either oppreſſive or dangerous to, 
liberty,” let them be legally taken away. But let it be 
well conſidered, before they are given to another part 
of the conſtitution, ſome of whom have already ſhewn 
their inclination to render themſelves formidable to 5 
the liberty of their country. In proof of this aſſertion, 
three or four families have formed an oppoſition, that 
dares to threaten and inſult their Sovereign. "They" ; 
have aſſumed to themſelves; a moſt honourable, the 
no longer exiſting title of uhigs; they have given to 
us, country- gentlemen, as molt ignominious, the na 


* 


Wanger exiſting name of tories, 3 NY 5 


* 4 have nor mentioned the folly, with FAR to our 
- Intereſt, of uniting with theſe noble perſons. I ſhould 
"think it almoſt an indignity to mention the word i in 
tereſt to gentlemen, Who, I am perſuaded, will a& 
upon other motives, thoſe of principle and honour 1 2 


0 
'. Thin alluſion was to the lat Duke of Cumberland, Edu. 
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of probity nnd a love for our country. Such have 
| hitherto been the motives af our conduct, and ſurely 
nothing can hereafter be given us. in exchange for oun 
integrity; no recompence for the violätion of that 
character, which we have ee Wy, 1 truſt, we 7 
ſhall aways i maintain. r 


Gentlemen, : 
| Four mal} obedient eee, 
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1 have 71 . been abe revived; and der has 5 e 
towed thereupon, I could not help both fearing and preſaging, 2 

= that©theſe nations would ſome time or other fall into the | 
"FP 1 all: 88 ane aud 7% their LI SEAT. | 
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1 HAVE read with. * W ms i 
1 which you have been pleaſed to publiſh, and to ad- 
dreſs to the country gentlemen, for the direction of 
heir forure condunl and ere As you feem 


ta 1 


4 ]- 
to think them under your influence, you acted pru« 


dently, and kindly, in i them a 9 where 
to follow you. 


I vill not diminiſh the amuſing idea of your preſent 
conſequence, which you raiſe in their minds, and have 
perhaps admitted into yours. But I ſhall endeavour 
to convince both you and them, that you have miſre- 
preſented, or at leaſt miſtaken, the conduct of the 
WRles, as well as your own, In doing this, I ſhall 
preſume the letter, which is dated from your head- 
quarters, to be yours, it 8 hitherto not been 


diſavowed by you. EA 


Your capital complaint is, that an oppoſition is 
forming againſt the meaſures of government, which 
vou interpret to be a perſonal diſlike to miniſters, and, 
rather think it a formed deſign againſt his majeſty's in- 


dependency and prerogative; | 


W hoever looks into the hiſtory of the two laſt 
reigns, will ſmile to hear you complain of oppoſition. 
But I leave the ridicule to others, and admit, that the 
preſent oppoſition is partly grounded in a perſonal diſ- 
like to a miniſter. You Danke had ſuch diflikes for- 
merly, and were much diſpleaſed with thoſe, who cen. * 
ſured them. Give us leave to account for ours, be- 
fore you quite ſnut up our mouths with the Wesen 
494 prerogative of the erown. a] 


Fa " You attribute. the whole of the . three 
very great names. I muſt differ from you in this, as a 
matter of fact. The preſent oppoſition is known to 
ſpread through the whole kingdom, I had almoſt ſaid, 

through the e kingdom, and exiſted in the minds 
of the people, before the firſt of the perſons you hint 
at retired from buſineſs, before the ſecond was baniſhed | 


from . and N it was 8 that the third 
| vould 
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would openly patroniſe? r cauſe, which has been the 
ſupport of his illuſtrious houſe on the throne. 


You aſſign motives to the conduct of thoſe three 


reat perſons, Which you have no right to aſſign, and 
which it differs not many degrees from treaſon to im- 

ute to one of them. It is needleſs to confute llan- 
ders, which no one believes, or to expreſs the con- 
tempt, which every man feels, at ſeeing the weapons 
of party ſo miſerably handled. _ 


If I apprehend you right, gentlemen, the J 
upon which your letter is founded, is this, That 


Cc the King having A right to appoint his miniſters. 5 


* the people have no right to oppoſe them.“ If 
this be not your doctrine, then all you ſay of preroga- 


tive, and indeed the whole of your letter, is foreign to 


the purpoſe. I rather believe it to be your meaning, 


| becauſe we hear the ſame language from the 1 ad- 


vocates of the preſent miniſtry. 


Permit me to extract a different 4 8 1 3 
WIG principles. Wx apprehended, that the pre- 
tenſion of a miniſter to his power ſhould be Natural 
Conflitutional, Gently aſſerted, and Generally admitted. If 
he fails in all theſe reſpects, we apprehend the prero- 
gative of the crown to be no ſhelter from the warmeſt 
- oppoſition, which a free people may conſtitutionally 
form againſt ſuch a miniſter. This has been i invaria- 
bly the doctrine of waicersm, and an oppoition i is 
forming to the preſent m 


qualifications. 


You are ſenfble, chat he has not till a been 


known to us. I affirm it, without laying much ſtreſs . 


upon the place of his birth. 


The national reflections, which have been thrown - 


out on this account, ſeem to have borne no more ill 
15 . will 


r, upon no other motive, 


than that he 1 is ſuppoſed to be e in each of thoſe 


. 
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will towards the natives of *North Britain, than might 


be expected at a time, when one of them was ſo ſud- 
denly and highly exalted, probably againſt the ſecret 


_ wiſhes of the wiſeſt among his own countrymen, They 


doubtleſs knew, that their intereſts would have. been 


better managed, by leaving to the cool and inſenſible 


operation of time, the difficult work of eradicating 


national prejudices; and if they had been conſulted, 


they would have thought it ſufficient to ſee the govern- 
ment of their part of the iſland. in their own hands, 
and to fee lucrative and - honourable poſts among us 
diftributed, as they have been by wEIG miniſters, 
almoſt indiſcriminately to Britons -in general. They 
could not adviſe him to graſp at the whole, in ſpite of 
popular prejudices, whilſt thoſe prejudices did not mo- 
jeſt them in the enjoyment of a confiderable part, nor 
him in being a principal figure —__ the piſs, 
ornaments of a drawing room. m" 
Indeed it is highly probable, that if 122 had nomi- 


nated a miniſter, from among their own countrymen, 
they would not have made election of this noble per- 


ſon for the purpoſe; partly, becauſe they might have 


been diſpoſed to prefer others before him in their own 


eſteem; and partly, becauſe it happens to be a miſ- 


fortune to his preſent pretenſions, that we cannot trace 
a ſingle drop of Engliſh blood in his famous genea- 
Jogy; that he is ſa radically Scottiſh, that. none of the 
ancient families of that kingdom can boaſt of a more 


unmixed extract ion. The prudent and thoughtful 
part of his countrymen could not deſire to ſee a perſin 


at the helm, whoſe firſt appearance there would revive 
the old and almoſt expladed jealouſies. It has in fact 
revived them, They will be alive and active through» 
out his adminiſtration; and though they may ſubſide 
afcer that is expired, it will require ſome time, to bring 
back both 2 of the en kingdom to that drgres 
| DR 
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of mutual affection, to which they were advanced at 
the commencement of the preſent reign. : 


But the waics do not reſt their oppoſition pie 
this, for they have more ſolid objections to him as a 
mtr. He has no natural intereſt in 's0UTE Britain; 
that is, he has no popularity of character; he is not 
diſtinguiſhed by his zeal for the prevailing and conſti- 
tutional party principles, nor recommended by ug: | 
and acknowledged ſervices. 


The want of popularity, though not diſgraceful i in 
itſelf, for it may in other men be oa a good 
private character, is a ſtrong exception againſt HIN. 
An unpopular miniſter has not the principal thing ne- 
ceſſary towards his ſtability in a free eouptry, the confi- 
dence of the people. He has not the motives, which po- 
pular men have, to guard the public liberty, and "oh 
miniſter conſtitutional adoring to the crown. 


The wnlos therefore naturally diſlike him; - for | 
 WHIGGISM is a popular principle. The great object 
of it is the liberty of the people, for which monarchy 
and legiſlature are eſtabliſhed, © A*xnown WRT will 
of courſe enjoy popularity; he will not flatter the 
king wirhe more independency and Prerogatius than he 
really has; he will ſooner chuſe to retite from court. 
But ſuch a conduct is not expected from a miniſter, 

| who has no obligation to the people, who has received 

from them many marks of diſlike, and may be ſuppoſed 
to value himſelf upon the firmneſs with . he de- 
fpiſes the voice of the people. 


I appeal to you, gentlemen of the "TOM Tree, 
whether you have not made this an objection to one 
migiſter at leaft. You thought him improper for the 
office, becauſe he was unpopular. Was it ſo heinous a 
_ Built, to have maintained this obvious truth heretofore, 
that ene expiate it, withaut Jupporting tus un- 


Popular 


* 


eee = 


popular miniſters now ? 8 know, that fome of you are 
more conſiſtent; it is to the inconſiſtent ones, that T 
addreſs myfclf. I do them no injuſtice in affirming, 
that they oppoſed a miniſter, partly from being unpo- 
pular, and that they are now inliſted under the banners 
of the /ame miniſter, in n of e. who is * 1 
wiſe unpopular. | , 

But this is only one objection to the noble 1—d. 
How has he diflinguiſhed himſelf by party principles? 
Tour zealous attachment to him, the preſent revival of 
Tory-maxims, and indeed the whole foundation of his 


power, will anſwer the queſtion. 


You have been wandering about, gentlemen; for 
ſome years paſt, in ſearch of a miniſter, under whom 
you might recover your importance, without giving 
vp the abſordities of your anceſtors. The general 
decay of your party reduced you to this vagrant ſtate. / 

You found a diſpoſition in the wms, to receive you 
amicably. But ſtill they were WRHI Gs, and gave you 
no hopes to become the predominant party, You 


tried a new expedient, and pretended that Fs diſtinc- 
ö 


tion no longer exiſted. 
The late great miniſter received you upon that pre- 
tence, knowing, that his connexion with you could ex- 
cite no jealouſies. To him it was matter indifferent, 
what you profeſſed, as the credit of ſerving your 
country was all you could then gain. You have been 
now admitted into confidence by another miniſter, 
whoſe credit was feeble among the wars, and to 
whoſe power your notions became ſignificant. You 
gave them vent, when you were thus far advanced; 


| Monarchy was now ſaid to be 1NDEPENDENT, which 
is only another word for unNLiMIiTED. The power of 
the king over his people was compared to that of a 


ere gentleman over bis family. Filmer- did not 
| main= 
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maintain it more 1 than it has been main- 
tained of late. But Filmer maintained it at a time, 


when great part of the nation knew /no better. We 
are now ſo well acquainted with our rights, that we 


cannot give them up for big-ſounding words, or flimſy 


arguments, We honour the king; we both love and 
honour the preſent king; but we diſlike the m-—r, 
whoſe exiſtence CE ups TORIES and TORY 
MAXIMSs. | | 2s En a ; 


I ſay this, gentlemen, without meaning any perfonal | 


inſult upon you, many of whom I know to be very re- 
ſpectable. If you had not all your views gratified 
under former miniſters, ic now appears, why they kept 
you at ſome diſtance. They could not dig up and deſtroy 
the principles upon which the revolution was built. 


You continued, as you boaſt, ſteady and uniform. If 


any man was convinced of his error, and left you, you 


ſtigmatized him as one who had betrayed his party. 
Were I diſpoſed to offend you, I ſhould ſay, that poſ- 


fibly he had nothing bur treaſon to betray, This ren» 
dered it difficult for whig miniſters to reconcile you 


ſo effectually, as it was their intereſt and wiſh ſo to do. 


And can you blame the whigs for ſuſpecting a 


r, on account of your attachment to him, 


new m 


ar a time when you profeſs the principles, which were | 
the only bar between them and you ? They might ſay, 


and are probably {till EAR to fay, with Piſo to his 


ſoldiers, in Tacitus, * Provinde a nobis dona- 
te tivum ob fidem, quam ab aliis pro facinore 5 


* accipietis.“ 


Do not therefore charge the whigs with an immo- 
derate paſſion for places, at the time when they are 
_ reſigning them. Charge them, if you pleaſe, with 
party zeal, when they are ſacrificing their power and | 
Or to party IAN © But remember” that the 
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en for which they ſtruggle, are the foundation 
of our. preſent government, which they apprehend to 
| be. undermined, whenever Tory-MaxiMs are openly 
. avowed, and, to, uſe your own words, {© it is wiſdom 
« to foreſee. ſuch danger; it is courage to meet i in its 
Fe approach; it is our duty to die or to repel i 148 


But if you, gentlemen, and your hereditary doc- | 
wies, had. been out of the queſtion, yet the waros 
could not fail to diſlike the preſent miniſter for the 
foundation, upon which he builds his power. They 
cannot admit a miniſter to be a ſeryant of the KIN | 
alone. le is the ſervant of the NATION too, for he is 
accountable to the nation as well as to the. king. For- 
mer miniſters have confeſſed this, by the attention they 
Have paid to the opinion and good will of the nation, 

t merely of our repreſentatives i in parliament, but of 
K people of Great-Britain in general, who do not 
9 to be a eee body, even after they are "| 


. > e 


- The wurcs are far from dilputing he legality of 
po power, that raiſed the preſent mr to an emi- 
nence, which has, in this caſe, very much the "0 Prog 
ance of a precipice. They only mean to perſevere i in 
* affirming and manifeſting, that he is not a miniſter 
with their approbation. They might account for it, 
by declaring very truly, in the moſt fair and candid 
- way, that THEY DO NOT KNOW HIM. Let him produce 
his pretenſion, if he has any other, to be at the head 
of the ſubjects of this. kingdom, than the fies of 
the KING. | f | . 


As there never was A better 'king RM the preſent, 
gi favour does honour to the man who enjoys it. 
But the wulcs will not diſſemble their ſentiments 
under the sr KING. It is their birthright to ſay; 


that, however bonourable ſuch a Pretenſion may 
: | on 5 


* 


* - 
* f LA 
> 


6 


lous of it. 


Nor do they in \ this extend their liberty beyond: con- 


ſtitutional bounds. They know both the crime and 


the folly of invading the real power of the crown, and 
have given too many evidences of their loyalty, juſtly 
to incur the ſuſpicion of ſuch a deſign. It appears to, 
them fufficient cauſe of jealouſy, to ſee the favour of 


the crown the only ſupport of him, who directs the 


executive part of government; and whenever this hap- 
_ pens to be the caſe, they apprehend, that, if we are 
in any reſpect more free, than the ſubjects of other mo- 
e we have a en to ae a . ſo 


founded. LY CES d. g 


The adminiſtration of a mere - fas 1 4 in its 


own nature, to reduce the people to abſolute inſignifi- 
cancy. This is the beſt of the bad effects, to which 


it tends; without effecting this, it cannot long ſubſiſt. 


And what may be apprehended from a ſtate of abſolute 
inſignificancy in the people, I forbear to explain, in 
the reign of a prince, who has, and we hope, willc conti- : 


N 3 


nue to have, our entire confidence. 


Poſſibly the m—r, whom you. : are © defendiog fo 
eee may have no deſigns, at preſent, againſt 


our liberties. It is common for well-meaning men to 


be miſled, by the too eager proſecution of their views, 


into meaſures, which they did not originally approve; 


and if ever wrong” meaſures may be e 
without injury ro the character of a m- 
when the people and he are at variance. vil 


- This appears to be a much more rio e to 


him, than thoſe, which have been drawn from his na- 


tive country, or from his ſuppoſed inexperience in bu- 
ſineſs; for this affects us AY and viral We 


bes, they diflike i it, when Randing b un f; they « are zen- 


7, it is, 


15 22 Þ PE «2 
are no longer ws great people we have 1 we 
muſt acquieſce | in the almoſt unlimited power of a fel- 
low ſubject over be. 8 85 has no natural intereſt Among 


us. | ; . fe bas 407; TY 3 57 
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be m— himſelf e can 27 an * to ſee, the _ 

and full extent of this CONSTITUTIONAL language... It 
is much to be lamented, that he did not perceive the 
wH1s. objections to him ſomewhat earlier; for they 
have rather gained ſtrength by the progreſs and exer- 
ciſe of bis, office; unleſs you will convince the nation, 
that he was applauded by the nobles, the ſenate, and 


the people of ph when he firſt exhibited Ae 
as the FAVOURITE m- 


It might have become you, 1 a PE to 
have recommended him to yopt country friends, by 
pleading his ſervices, than to triumph in the upconſti- 
tutional aſpect of his Power-; But here you were not a 
little embarraſſed. vou and they were ſenſible, that 
his ſervices. are not of a long date, and by. your on 
gonfeſſion they are not many. He did not profeſs, to 
be the /ale. mm r, before Mr. Pitt reſigned. The 8 
conqueſt of Martinique had been planned by Js en- 
-tleman; and we are very ready to yield to his Mceeltor 
the merit of permitting a fleet to fail, which had been 
deſtined and et 8888 18 8 2 mee by 
e miniſter. ett | 


"The loſs and recovery of Wfa, and the con- 
; 18 of the Havannah, have happened under the pre- 
ſent adminiſtration. The merit of the recovery of 
Newfoundland | is much weakened by the antecedent loſs 
of ir. If any merit be claimed from the recovery, 
the world will ſuſpect, that it was loſt with a view to 
that merit. It may be moſt e e to an 
"7 the ATOP of. 1 FFC 
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You have told us, to whom to aſcribe the es 
15 reduction of the Havannab; and as you have no 
partiality to the prince of the blood, whoſe advice ſe- 
cured the ſucceſs of that expedition, we are e in 
taking your word for the fact. | 


The preſent Ny, you ſoy; Xfiined it. There 
was no difficulty in diſcovering where the power of 
Spain was moſt vulnerable; for every merchant in 
London knew, that the Havannab was the key to the 
Spaniſh Weſt-Indies. 80 far the merit oo Ng 
the expedition was inconſiderable. 


But there appears to have been extreme 8 in 
ſtriking the blow and giving the wound. Uncommon 
ſpirit da perſeverance were requiſite, and you, who 


doubtleſs know the truth, affirm, that the beſt judge of 


military merit in this kingdom recommended a com- 
mander in chief and other officers, who were diſtin- 
. by uncommon ſpirit. and perſeverance, 12755 


So that the whole of the preſent mrs ſervices 
is hitherto compriſed in a ſhort ſpace of time, and in a 
very narrow compaſs; for we know of no ſervice he 
could do us, nor of any experience he could gain, when 
his great talents were concealed n a h ce 1 be. 
ſineſs, at a ſubordinate court. 1759 


He has indeed produced a peace. That work i is ſaid 
to be wholly his. Nihil fibi ex iſta laude cen- 
60 turio, nihil præfectus, nihil cohors, nihil turma de- 
-«"cerpit ; and I apprehend, there is hardly one 
among his conſtitutional een who envies him 
that work. eee AO MN 


Theſe, gentlemen, 3 are the reaſons for the preſent op- 
poſit ition. The mir ſtands unrecommended to the 


WHIGS, by his natural intereſt, and by his actual ſer- 
vices; and he is obnoxious to them for being ſu ppoſed | 
N Ci: CE , 


— 


to have adopted the max#ns of the ron irs; thoſe 
maxims, which Tories contradit and counteract, 
when they are out of power, and which the wnics 
have TORY condemned, whether in power or 
out. 


Upon this ſtate of the matter, I defy the ut- 
molt ſagacicy of his warmeſt advocates, to diſcover 
any thing, except the royal favour, that gives this 
noble perſon a pretenſion to rule over us, in preference 
to men, who have an undoubted natural intereſt, who 
have the only conſtitutional party intereſt, who can 
boaſt, with the teſtimony of the world in their favour, 

7h of long and faithful ſervices, and who therefore enjoy 

| the CONFIDENCE of the NATION. | 


Tou have aſſigned other motives for the oppoſition,” 
but they are only ſuch, as anger will always ſuggeſt, 
when men are ripe for invective. They are not indeed 
mere inventions; for you, who are in the ſecret of af- 
fairs, know the private injuries, of which the whigs 
have cauſe to complain, though their Rio are all 


of a public nature. 


Tour FAYOURITE 1 conſcious of the iofirmiry 
of his pretenfions, has not aſſerted, nor conducted his 
power with the gentleneſs, which prudence would have 
dictated to a new miniſter, better circumſtanced. He was 
fo much in haſte to be the 0E mr, that he took 
not the time neceſſary to avail himſelf of the experi- 
"ence of other men, or to nene himſelf by Wer. 


friendſhip. 


Every man of conſequence, who has ſervices; or 
abilities, or character, to recommend him to the king 
and people, was naturally obnoxious to one, who de- 
fired to be at the head of affairs, without the N | 
of Wag big by . or abilities. kak 
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I need not remind you, gentlemen, of facts, which 
you know ſo perfectly well. You could anſwer the 
queſtions, without much recollection, * were I to aſk you 
in the order of time. | 


Whatis become of one, whom you know to be emi- 
nently qualified for the ſtation he filled, but who was ſo 
intractable, that he could not be prevailed with, by any 
menaces, to give up his own honour, by berrafing A 
local intereſt of the waics? (Mr. Legge.) 


Why another gentleman, whom you ſo juſtly re- 
vered, was provoked to reſign, by the oppoſition he 


met with to a meaſure, which he thought neceſſary, - 


and which was adopted as «avoidable, ſoon after his 
retirement? (Mr. Pitt.) 


What could induce a third, who had ſerved} in both 
the late reigns, with a moſt diſintereſted fidelity, to re- 
ſign, at a time, when his friends adhere to him in a 
manner which ſeems to aſtoniſh you, and when you 
confeſs his activity not to be e od age? . 


27 Newcaſtle. ) 


Why a. fourth, whoſe name ha! ever been dear to 
the waics, whoſe manners are too gentle to give of- 
fence, was (Duke of Devonſhire.) 


But I will not eeted- You are ſo vigilant and 
zealous, that I would not utter a word, which might 
bear too free a conſtruction. We know, who it is 
that can do wrong; and the nation has not been miſ- 
led to impute any thing wrong to HIM. It is all un- 
derſtood to proceed from another hand, 2 which 
the whole diſcontent of the public i is directed, 


Can you be inſenſible, that the voice of the 3 is 
loud, and almoſt united at this time? And are your no- 
tions of monarchy ſo high, as to ingline you to think 
the whole nation made for a MINISTER | ? This would 
C23. EY be 


Ts 


be! improving upon your anceſtors, who only chought 

the nation made for the xinc. Do not impute it to 

our envy of the figure and power, to which you aſpire, 

if we continue to differ from your apinion, 2 as well as 
5 that of your anceſtors. 


Having thus far juſtified the dat af dhe WHIGS, 
give me leave, re , ko add a _ en ee 
upon Your conduct. 8 


Lou talk much of majeſty and prerogative. I this 
had been always your language, how many bitter ef- 
ſorts of oppoſition might have been ſpared for fifty 
years paſt! How much more peaceable might have 
been the reign of our late ſovereign! How much 
more peaceably might his aſhes reſt at this time! For 
even the wies are ſo well affected to monarchy, that 
they lament to hear the reproaches thrown out upon 
As memory. | 


Did you nll the A of the crown, 
he you oppoſed his miniſters? Was not prcragative 
checked and pared? An1 were not the waics, at that 
time, nec: fary guaid ans of it, agaiſt the intempe- 
rance of your oppoſition ? I will not aſk you, how 
vigorous an oppoſition you made ta the unnatural re- 
erg againſt him. 


Wherein did he provoke Cog to lay ade "Ee 7 
trine of your fathers, which you have now brought 
forth, quite ruſty, for the uſe of the preſent ml r? 
The late king had been educated in a country, where 
his family were deſpotic; but here he was à friend to 

- liberty ; and, knowing Sat principles had raiſed his 


| illuſtrious houſe to the throne, he confided in tbe 
hies, and treated you with a moderation, Which 


ſeemed to bid fair for a coalition of parties. He 
made you aſhamed of the diſtinction. Lou diſarow- 


1 it in a manner, which 5 us . ere t 
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till you thought fit to a from uz 5 again after his 
death. 


If you bear any il — 15 to his ch” treat him 
at leaſt, as you think kixos ought to be treated; and 
do not for his ſake, inſult and villify his beloved ſur- 
viving ſon. Do not, for your own ſake, deſeribe that 
Prince, as a ſpirit which delighteth in Blood. Surely this 
is not note the language of the Cocoa Tree. If it be, 
then party is rekindled to an alarming degree. It was 
the language heretofore of thoſe, who were diſap- 
- pointed at CuLLopen; and has been difuſed, till it 
eſcaped from the pen of your writer, I hope inadver- 
tently, and without your approbarion. The character 
of that great prince cannot be hurt by the inſinuation; 


but the reader will be led by it to form ſtrange ideas 5 
of you, and will be at a loſs to know, by what kind of 


profeſſions you 1ntend to make your court. 


And with reſpect to miniſters; permit me to ale 
you, had not the miniſters of the late king at leaſt as 
conſtitutional pretenſions to their power, as any vou 
can aſſign to the preſent miniſter ? Why then did you 
eſteem it neceſſary to oppoſe them, for many years, in 
every meaſure, with à profeſſed deſign to ſnatch the 
power from their hands, which had been intruſted to 
them by their royal maſter? 1 DNS | 


We have heard much alledged of tbeit errüptssd. 


I will not enter either into the fact, or into the known 


cauſes of it. But wherein did you principally place 
their corruption? To the beſt of my memory, you 
made an outcry about places and penſions, till place- 
men and penſioners were almoſt aſhamed of their daily 
bread. Let me beg you to compare the preſent liſt 
of places and penſions, with that which exiſted in the 
time of the miniſter, whom you moſt vehemently op- 
8 as the grand corrupter. Without doubt the 
| * 4 C 
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preſent miniſter has reaſons for his conduct, miſc per- - 
fectly ſatisfy you. We have heard of one penſion, 
beſtowed upon an ingenious 9 5 which probabl y has 
not given you offence. 


Gentlemen, let us treat each other with temper, and 
conſider our mutual conduct with a becoming can- 
dour. We are willing to ſuppoſe, that you have no 
thoughts of ambition; that you mean only the honour 
of the crown, and fully intend to ſhew yourſelves more 
diſintereſted, than they were, who enjoyed his late ma- 
jeſty's favour. Give the waics leave to mean only 
the good of the king and the people, and allow their 
leaders to be at leaſt as diſintereſted as you. They are 
voluntarily reſigning places of power and profit. 
You ſeem diſpoſed to be as e in * 
them. 


Indeed if places could have been purchaſed by ex- 
traordinary ſervices, you would have had a fair claim 
in the late reign; for you were obſerved to bid very 
high, in the latter part of it, when you eagerly con- 
curred in the Germas meaſures. It is noble and inge- 
nuous in you, to retract your conduct ſo openly, as 
a Toon as thoſe meaſures ceaſe to be i in vogue. 


It is your happineſs, that you can preſerve your in- 
tegrity unſpotted, whilſt you take a ſudden leap, from 
one extremity of a meaſure to wonder, and Lag one 
miniſter to another. | 


The great miniſter, who found 5 it neceſſary to 7 
port the German meaſures, convinced you of their rec- 
titude. He does not appear to have changed his opi- 
nion; nor can it be merely his removal from power, 
that changes yours. It muſt be ſome ſudden light, | 
that! is late ly broke | in upon your minds, 1 


3 e 


Tel 


of am 
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I well remember, that you boaſted of bis diſinte- 
| reſtedneſs, and pleaded, that, as the ground of your 


confidence in him. He was indeed diſintereſted, for 
he had all the trouble of power, without the pleaſure 
of gratifying his friends. Did you find this incon- 
venient, gentlemen, that you made ſo quick a tran- 
ſition from him to one, who has, at preſent, an un- 
controuled power to gratify any friend ? DR 9 


But whilſt 1 give you joy of your 8 1 
will do you the juſtice to intimate, that they may per- 


adventure be too ſanguine. You muſt have obſerved, 
how much your favourite m r is alarmed at the 
ſuſpicions of the wa16s; what pains he takes, upon 


every reſignation, to fill up the vacancy with a cha- 


raſter, or, if that be impracticable, with a name, 
which may give a wn complexion to his adm——n. 
He ſeems to find it difficult to do this; but you have 
ſomething to apprehend from the mere attempt. 


You complain of having been called the dupes of 


many oppoſitions. Perhaps the time may come, 
when you may be exalted higher, and become the dupes 


treated, for your merit is great, in contradicting your- 
ſelves, at ſo ſmall a diſtance of time; and in deſert- 
ing the right honourable gentleman, in whom you 
had implicit confidence, ſo lately as the laſt w. inter, 


for whom and his meaſures you were [9 zealous, that 
you were very near forgetting the independency and 


prerogative of the crown. 2 


Before I take my leave, let me beg of you, gentle- 
men, for the ſake of the king and the nation, and for 
your own ſakes, to publiſh no more ſuch letters as your 
laſt, The violence of party language is very inflam- 
matory, and you need not be told, that the waics are 
-the 1 of the nation. They are ever peaceably | 

 dil- 


r. I ſhall, in that caſe, think you very ill 


2 T3 
| Uiſpoſea;; "dutiful to the King, zealous for the conſti- 
turion, and moderate towards the ToRIEs, | 


Why ſhould you in the Girit of exultation, 0 
them to depart from a temper, which you have expe» 
 Tienced to be gentle. They will not depart from it, 
without the moſt extreme neceſſity. They will conti- 
nue good neighbours and good ſubjects. But whilſt 
they breathe the air of this country, they will endea- 
vour to preſerve the liberties of it. They will enter- 
tain the ſame notions of prerogative and liberty, 

equally, in all reigns. When their ideas upon oe 
of thoſe points are quite extinct, then you will have 
the liberty of triumphing, without an opponent, in 
the extinction of parties, and that may be the only li- 
berty, and the only triumph, you will then have. 


— 


In the mean time, to ſhew how remote and chime- 
rical that day appears to us, I will repeat, in the name 
of the waics, the concluſion of a e R 
made i in a certain great aſſembly : = 


e Under. this royal Family alone, we are fully 
1. ed we CAN live FREE; and under this royal 

family, we are fully deterraineds we WILL live 
4% FREE 2” 13 6 : 

| | I am, 

© GENTLEMEN, » 

: ow 199155 humble ſervant, 
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SOME ACCOUNT OF THE CHARACTER 


\ 
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OF THE RIGHT HONOURABLE . f 7 5 


HENRY BILSON LEG E. 


'BY THE SAME. 
HE reputation of men, who have been diſlin- 
guiſhed by their parts, virtues, and public ſer- 
vices, being canvaſſed by many, who had little or no 
perſonal knowledge of them, and the judgments. 
formed by others being ſometimes malicious, and ge- 
nerally partial, there remains, in moſt caſes, ſome juſ- 
tice to-be done to the memory and real merits of ſuch 
men. This -is but ſeldom a popular undertaking. 
The public is more attentive to cenſure, than praiſe, 
and, during the lives of eminent men, a true deſcrip- 
tion of them is diſcredited, by the reſemblance: it Drag 5 


to the language of flattery. | 


The character of Mr. Ltcce is fo wand c 
that a true account of him may venture to appear, 
without ſoliciting attention, or credit. It comes too 
late to be ſuſpected of Aattery, and the public is pre- 
poſſeſſed in his favour; which would be conſiderable 
encouragements to an eſſay of this kind, even with- 
out the farther advantage of an appeal, en might 

be made to many great and reſpectable perſons, who 
knew Mr. Lxc6x, and are qualified WINE 92 truth, 
or expoſe any falſehood, concerning bim. ? 


He was ſo well known, that it ſeems unneceſſary to 
mention, that he was oy born. "Fu > formal i intro- 
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duction of a pedigree is ſuperfluous, in the caſe of a 
character eminently meritorious in itſelf; and his no- 
ble family will pardon the liberty of ſaying, that, how- 
ever great the honour might be, which he derived from 
his birth, it became inconſiderable, when compared 
with his perſonal merits and excellencies. 


He was not educated at any of thoſe Chas which 
produce moſt of the ornaments and ſupporters of their 
country: but he was a remarkable inſtance, how indif- 
ferent it is, in what nurſery a man of ſtrong parts, na- 
tural wit, and ſuperior judgment has been raiſed. Not- 
withſtanding he entered upon buſineſs very early, and 
applied himſelf to it with the cloſeſt attention, very 
few of his rank were ſo well acquainted with the moſt 


eminent Greek and Roman claſſics; and he was ſingu- 


larly happy in the application of paſſages, which he 
ſeemed to have had · hardly time to conſider. | 


He was deſigned, in his younger years, for the ſer- 
vice of his country in the royal navy ; but that ſer⸗ 
vice being at that time inactive, he quitted it after one 


or two voyages, and becoming known to Sir RogERT 


WAIPOLE, was received into the family and confidence 
of that miniſter; and after having filled the ſtation of 
his ſecretary for ſome years, he obtained a ſeat in par- 
liament, and paſſed through the ſeveral offices, of ſe- 
ceretary to the treaſury ; ſecretary to the Duke of Dzx- 
VONSHIRE,. father of the late Duke, as lord lieutenant 
of Ireland; one of the commiſſioners of the admiral- 
ty; envoy extraordinary to the court of Beatin, 
treaſurer: of the navy; chancellor and under-trea- 
ſurer of the exchequer, and one of the commiſſioners 
of the treaſury ; and he continued, to the . one of | 


his mejeſty's privy-council. 


Theſe things are barely, and perhaps not ung 


meatoned, becauſe . men have paſſed through 
| | ſuch 


— 
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ſuch offices. Eminence of ſtation not being, in every 
caſe, an argument of eminent worth, it is, in itſelf, 
but a feeble recommendation to poſterity, and will 
prove no more at beſt, than that the perſon exalted 
vas fortunate. The moderation and equanimity, with 
which Mr. Loo bore his ſucceſs, was the more extra- 
ordinary, as he was one of the few men advanced ta 
high offices, who are not ſo much obliged to fortune, 
as to themſelves; and if his character could be duly 
repreſented to future times, his promotion would appear 
to have done honour to the preſent age. - | 


The characters of perſons vf diſtinction are often ce- 

lebrated, by a recital of the vices and failings from 
which they are exempt; and in this view, there are per- 
haps none, among the moſt exceptionable, totally ex- 
cluded from praiſe. But this would be but a poor de- 
ſcription of the real virtues and excellencies of Mr. 
Leocs. They were inconſiſtent with many or great 
failings, and they ſo poſſeſſed the attention of his ob- 
ſervers, and ſo effectually concealed the few foibles, 


which he might have, that malice itſelf appears, from 


ſome things which were faid of him, to have been quite 
at a loſs, on what part of his character to alight. 


He did not pretend to be fingular in any of his virtues, 
and it would be a needleſs exaggeration to repreſent 
him ſo. But ſome of the virtues he had, appeared ſo 
much the genuine reſult of that happy conſtitution of 
heart and temper, which diſtinguiſhed him, that they 
became characteriſtical in him; and a deſcription of 
his perſon and manner would not preſent him more 
ſtrikingly to the memory of thoſe, who knew him, 
than the bare mention of biene, candour and 
benevolence. | ; | 


But he was diſtinguiſhed by abilities leſs common; 
than even * virtues. They might ſeem to be li- 
| mited 


2 


mitted, : as kivlnge been chiefly diſplayed to the cubic} 
in the laſt office he filled. But the fundamental qua- 
| — for ſuch offices of buſineſs, as are not pro- 


| _ Feffional, being much the ſame, it may be ſaid, with- 


- out derogating from the great men, who have ex- 
celled in their departments, that Mr. Lzcce was qua- 
lied for any. With a penetrating apprehenſion, and 


a memory remarkably tenacious of ſubſtantial know- 


ledge, he had a judgment ſo clear and found, that it 


- ſeems hardly poſſible for any human mind, to be more 


accurate, unembarraſſed, and comprehenſive of all the 
ideas. related to the ſubject before him, as well as of 


all the eee which follow bom. Omen 


them. 


He affiſted theſe pres powers of his A 5 
* an indefatigable induſtry, not commonly annexed 
to extraordinary parts; and he kept his mind open for 


the admiſſion of any material inſtruction, by a modeſty 
of temper natural to men, who ſeem to need inſtruc- 


tion leaſt. Though he was never firſt commiſſioner 


of the treaſury, yet his office of chancellor of the 
enchequer obliging him to move for the ſupplies in 
parliament, and to propoſe the ways and means, he 


ſeemed to think himſelf reſponſible, for his knowledge 


in the buſineſs of his office, as. well as for his integrity 
in the diſcharge of it. He did not, it is well known, 
ſolicit, nor accept the office without reluctance, bein ing 
diſcouraged. by the diſtinguiſhed abilities of two great 
predeceſſors of his, whoſe eminence in that branch 
was particularly known and underſtood by him. 


But he was prevailed with to facrifice his eaſe and 


happineſs; and he ſoon manifeſted, how conſiderable 


the ſacrifice was, in his eſtimation, by the affidvity, | 


with which he applied himſelf to the, ſtudy of the 


Whole an of the public reve as well as by the 
| grati- | 
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gratitude, with which he embraced che aids, that hooks 


or men could give him; and, by naturalizing in his 


own mind all the knowledge he could collect, he ac-, 


quired | in a very ſhort ſpace of time, as familiar an ago 


quaintance with that complex important buſineſs, as if 
he had been trained up to it Fram} pis. * PR and had, 


made it the ſole ſtudy of his life. RY 5 


He digeſted in his thoughts, ae ws how to 4 


liver with the utmoſt preciſion and perſpicuity, a me- 


thodical account of the produce of every tax; of its 


former ſtate; of its probable future dimiaution or in- 
creaſe ; of its relation to any other tax, as well as to pub. 


lic liberty; of the condition of every branch of trade 


and luxury, and of the country in general, to bear the 
burthens laid upon it; of the ſtate of public credit, 


and the due proportion between the terms of a loan 


and the public exigencies; of the means of alleviaty 
ing the national burthens, by real œ οοοmf, in the 


reduction of the eſtabliſhment, as well as by practica- 


ble, unpretending ſchemes for the gradual diſcharge of 
the public debt; and of the various contingencies, 
which might forward or retard that great Work. He 


has left written evidences of the ſingular ſkill. and 
accuracy, with which he cdu et of theſe 


„„ e Ag 
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rently peculiar to him, he entered upon his office, with 


the additional advantage, of a general prepoſſeſſion in 


favour of his integrity ; and during the time he ſerved 
the crown in that department, he executed, without 
the power of a miniſter, and without any loſs of 
popularity, the , moſt, ; ungapular,,, though at, that 


time neceſſary work, of raiſing more ſupplies, than 
had ever been ide within the {ame og of 


years. Ata ud, elonbaid bu vrany 
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The popularity of the * with which he 
ated, and the encouraging ſucceſſes of the war, doubt- 
leſs greatly aſſiſted him ; and it would be infamous to 
dietract, in any degree, from the merits of an admini- 
ſtration, which did ſo much honour to the king and 
nation. But they, who have the ſpirit to perſevere, in 
admiring the public meaſures of that time, will do 
Mr. Lzcct the juſtice: to confeſs, that his perſonal 
merit, and his credit with | parliament, and with the 
public, were always clearly . diſcernible, .when he 
conducted. ani ipvidioos en of. Was huſincls of go- 
Vernment. An 8 i 


Without ith Ag to FOTO, and with a fab- 

TY which will not eaſily admit the exerciſe of that 
talent, he was heard with an attention ſeldom paid to 

ſpeeches, which muſt conſiſt principally of arithme- 

tical details. He was ſure to keep up that attention, 

by 2 preciſion in his thoughts, which would not permit 

him, had he been inclined, to be tediouſiy verboſe ; 

and he preſerved his own, and, in a certain degree, the 

credit of government, by neither pretending, nor pro- 

miſing, more than he could, with the ſtricteſt regard to 

After his diſmiſfion from office, he continued, whilſt 

bis health would permit, to attend with the ſame ap- 

' Plication and vigilance, to the national finances, as a 
member of parliament; and, in more than one in- 

ſtance, he aſſiſted perſons, who had no particular claims 

| upon him, rather than the crown or the public ſhould 
ſiffer by his filence. And this he did, at a time when 
* he thought himſelf perſonally affronted, by the reſolu- 
tion of a great board to deprive a near relation of his, 
Who was not of an age to be obnoxious to government 

"himſelf, of an emolument, which had with equal pro- 

pricty and * been conferred ne Sik. 753 
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With ſo deep and extenſive a fund of knowledge, ſo 
preciſely arranged in his mind, and moſt judiciouſly 
applied to the ſervice of his country, Mr. LEOOR was 
eminently qualified for the more inactive enjoyments 
of literature. Beſides the pleaſure he extracted from 
the beſt hiſtorians, philoſophers, and divines, he had a 


taſte for works of imagination, not common even 


among ſcholars; and knew how to relieve his labours 
and cares, in his few vacant hvurs, with the beſt writ- 
ers of that kind, ancient and modern, whoſe beauties 
he would relih and affimilate to his own ideas, with 
all the ſatisfaction of an ingenious man at perfect _ 


leiſure. | 


But his friends could not ſpare him much uninterrupt- 
ed pleaſure of this ſort; for he had another faculty, 


likewiſe foreign to the unentertaining track of buſineſs, | 


He was one of the beſt companions of his time. His 
wit was copious, eaſy, chearful, chaſte and original. 
He would animate the graveſt converſation. with ſome 
ſtriking image, which preſented all the eſſential cir- 
cumſtances of a ſubject at once before the mind; and 
he illuſtrated his images by embelliſhments, which the 
moſt fruitful imagination could not produce, without 
the aid of a moſt chearful temper. Having a perpe- 
tual ſupply of this ſort of entertainment, he was never 
tempted. to have recourſe to the poor expedient. of 
keeping up mirth by exceſſes or licentiouſneſs. Nor 
would his humanity ſuffer him to diſplay his wit, 
at the expence of any perſon in company. He co 1d 


be lively, without the aid of other men's foibl-s ; or 


if they preſſed upon him ſo directly, as not to be 
avoided, his raillery was inoffenſive, and even agreeable 
to the object of it. If abſent men were mentioned, 
whom he either diſliked or deſpiſed, he had the happy 
art of venting his diſguſt or contempt by ſome pleaſant 


expreſſion of indifference, which ſheltered perhaps 


an odious or a deſpicable character from more ſevere _ 
Vor. I. 5 refſec» 
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tions, by only giving it a ridiculous aſpect. Had 
his good ſayings been treaſured up, as thoſe of much 
inferior wits have been, they would have deſcended to 
poſterity; and many of them would have been reliſhd, 
without a comment, in any age. But he aimed at no 


'reputation of this ſort, and was fo natural and eaſy in his 


manner, that his brighteſt thoughts dropped from him, 
like common converſation, without the leaſt appear- 
ance of any view to the ſucceſs, with which they were 
delivered. 


Theſe e powers, which are ſeldom 
united in the ſame mind, and continued remarkably 


' vigorous in his, to his laſt moments, were the more 


amiable as well as folid in him, as they were accompa- 
nied by a moſt virtuous heart. It would be a painful 
taſk, and revive the exceſſes of private grief, to repre- 


ſeht the loſs of him in his domeſtic character, where he 


was, in every reſpect and relation, an illuſtrious exam- 
ple of fidelity and tenderneſs. But his benevolence 
was not limited here, nor by any other known bounda- 


ry, than the limits of his power, or the demerits per- 


haps of particular men. Nor were theſe in every caſe, 
_ obſtacles to his good-will. He had doubtleſs penetra- 
tion enough to diſcern human failings upon a very 
Night acquaintance; but he never ſuffered his mind to 
dwell upon them, if he could difcover, or thought he 
had diſcovered, a ſufficient quantity of that probity 
and good nature, which he valued above other accom- 
pliſhments, and eſteemed a 556 pool for ry 
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He ſeemed more particularly Werte to Erbe 
and affectation of every ſort, perhaps as being moſt 
oppoſite to his own temper and character. Common 
infirmities appeared either ridiculous or tolerable to 
him; but he W not Dear to ke me commerce of 
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mutual good-will and eſteem interrupted by the frauds 


of unfair dealers, who give themſelves eredit for more 


virtue and ability, than they have. He had a better 


right than moſt men, to entertain and expreſs a ſtrong 
diſlike of ſuch perſons, not only as he was perfectly un- 
affected himſelf, but as he was diſpoſed, in other caſes, 
to make great allowances for the natural deſire men 
have to advance forward in life. He was known 
to contribute warmly, to the utmoſt of his power, 


ſometimes at the hazard of his power, to promote the 


views of his friends. He would ingenuouſly confeſs, 
that he had an end of his own, in conferring ſuch 
obligations. His ſtate of health, till within a year 
before he died, ſeemed to promiſe him a vigorous and 


laſting old age; and he thought a faithful obliged friend 
would be the moſt valuable of all the Subſidia Se- 


nectutis. 


His ſincerity being like the reſt of his virtues, tinc- 
tured with his natural good humour, produced in him 


that amiable candour, which ſometimes broke out, in 


the midſt of political conteſts, in a frark acknowledge- 
ment of truths on either fide, which little minds, en- 
gaged in conteſts, are ſtudious to ſuppreſs. Indeed, 
he could well afford to be candid on all occafions, be- 


ing conſcious, that the known purity of his intentions 


would ſupport him in any conceffion, which hens or 


good. nature impelled him to make. 


He was as ingenuous in ſpeaking of himſelf, as 


upon any other ſubject; and, inſtead of urging his 


pretenſions with vehemence, or, as is often done, with a 
diſregard to truth, he was never known to aſſume falſe 


merit in his conduct, either public or private; and his 
friends rather blamed him, for not valuing himſelf 


ſufficiently upon the merit he could truly pretend to. 
But he was of too gentle and eaſy a mind, to avail 


D * | | himſelf 
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himſelf of all his claims, and truſted to the world, of 
which he had a better opinion, than men of penetra- 


tion generally have, that his conduct, ſo far as it was 


underſtood, would ſecure to him as much reputation, 
as he deſired. Nor was he deceived in his opinion, 
for the inward reſpect of mankind towards him was as 
general, as be could have wiſhed it to be, had ambi- 
tion ben his ruling paſſion. The public ſenſe of his 
worth was ſignally manifeſted at one time, by many 
unſought marks of eſteem, and ſuch as have always 
b:en thought honourable. Nor did they appear to be 
the reſult of mere tranſient fits of popularity ; for his 


reputation continued unſhaken to the end of his life, 
and the almoſt univerſal regret of men of all parties | 


followed him to his grave. 


But the beſt men cannot paſs through life without 
ſome cenſure. His known public conduct, and his ex- 


emplary private life, ſeemed to ſecure him from any at- 


tack of this ſort. But envy and malice. being keen 

and active, will ſuſpect where they cannot charge, and 
inſinuate where they cannot accuſe. The ſtrict and 
unaffected ceconomy he practiſed in behalf of the pub- 


lic, as far as lay in his power, together with his aver- 


| on in his private life, to the mere glittering expences 
of vanity, brought upon him the ſuſpicion of too o much 
parſimony in his temper, which they, who beſt knew 


Mr. LEOOE and his affairs, know to have been ill- 


founded. He did not tranſgreſs the bounds of his 
for une, and involve his poſterity in difficulties, in or- 
der to purchaſe to himlelf the temporary fame of ſplen- 


dour and magnificence ; but he did full juſtice to the 
world, by living up to bis rank and fortune, as well as 


by many private acts of beneficence, which he was too 


generous to divulge ; and, after having evinced his 


diſintereſtedneſs, on many occaſions, in the courſe of 
public e he 9 ſatisfied thoſe, who might 
| E ty 
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ſuſpect him of parſimoay,, or might, from his unpre- 
tending manner, miſtake him as wanting the ſpirit of 
which he did not boaſt, that he valued his honour 
more than any other conſideration, _ | 


It would have ſufficed to mention this in general 
terms, without entering into a proof of it, had ke not 
made it his dying requeſt to the noble perſonage, who 
was beſt intitled to his affection and confidence, to lay 
before the public, in vindication of him, the only 
reaſons he knew of his diſmiſſion from office. He had 
acquieſced ſilently in that diſmiſſion, apprehending, 
that the time might come, when his irreproachable 
conduct and character would efface the impreſſion of 
private miſrepreſentations. But when he found, that 
the hopes of a recovery, with which he was often flat- 
tered, in the courſe of his diſeaſe, were quite vaniſhed, 
and that it would be his lot to die in a ſtate of diſ- 
grace with a moſt amiable and virtuous k „ he ap- 
prehended for himſelf, leſt his good name, wich the 
beſt men have always wiſhed to tranſmit to poſterity, 
ſhould ſuffer from a preſumprion, ealily propagated, 
that there muſt have been ſomething wrong in him, to 
produce a diſmiſſion, which is, in the caſe of moſt indi- 
viduals removed from offices of ſtate, a puniſhment of 


miſconduct. | 
He was therefore ao defining the world 


| ſhould know, that he was not turned out for any ble- 


miſh in his private or public character, and he thought 
it the moſt ſatisfaftory method of ſecuring his poſthu- 
mous reputation, to publiſh the few papers, which ex- 
plain his caſe. He apprehended himſelf intitled to do 
this in his own vindication, as the papers contain no 
ſecrets, either of ſtate, or of private friendſhip. They 
are, agreeably to his deſire, here laid before the world, 
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in their original Fort with only a previous ſhort narra- 
tive of the tranſaction, which occaſioned them. 


Upon the preſent Duke of BoLTon's acceſſion to 
his title, in the year 1759, Mr. Lecce was ſolicited to 
ſucceed his Grace, as one of the repreſentatives of the 

county of Southampton, his own ſeat in parliament 
chancing at that time to be vacant, He could not 
well have been importuned to an undertaking more un- 
pleaſant to him, and he declined it more than once,, 
without reſerve. The buſtle of a popular election 
Was unnatural to his liberal mind and manners, and a 
| relation of that kind to a large county, in which he 
* refided, might appear inconvenient to him, whoſe 
hands were at that time filled with public buſineſs. 
But he was prevailed with to accept the offer, by the 
repeated intreaties of his friends, which were enforced 
by the plea, that his fortune and character would do 
eredit to a party, which had all his life been coun- 
tenanced by government, and with which he had ever 
acted uniformly, though with undiſſembled moderation 
and good humour towards the other party. And he had 
the farther encouragement, of hoping, from the intereſt 
of the crown exerted in his favour, in conjunction with 
that of che then prevailing party in the county, as well 
as with his own perſonal intereſt, which was very con- 
3 89 5 that his election would not be conteſted. 


However he fell into the diſagreeable work of a con- 
\ _ His competitor was Mr. STUaRT, now Sir Sr. 
MEON STUART; and he found Mr. STuarT's intereſt 
adopted by a noble Lord (Lord Bute) with whom Mr. 
LEGGE was not at variance; who had no apparent re- 
lation of any kind to the county; whom therefore 
Mr. Log did not think. of conſulting, before he 
| ae to com ply we the detire of his friends. 
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| After the county had been canvaſſed on both ſides, 
Mr. STU Ax thought fit to decline, and Mr, Lecce | 
received the following letter: | | 


4 RT „ 
_ © Downing: ſtreet, Nov. $6, OO evening, 

«© Dear Sir, | 
Lord Bute ſent to me this morning, and told me, 
ce that having an opportunity of ſaving you, he had em- 
ce braced it, and done you an act of friendſhip; for 


<« that Mr. Stuart having been with him for his ad- 


c vice, whether to leave or purſue the election, as 


«© ſome of Mr. Stuart's friends thought. this critical g 
« ſeaſon of an invaſion hanging over the kingdom to 
„ bea very improptr time for parliamentary conteſts, 
his Lordſhip had determined the point for relin- 


<* quiſhing the purſuir ; ; in conſequence of which Mr. 


Stuart was to acquaint you with his reſolution of de- 
« clining a poll. Lord B. added, that neither he, nor 
e the greater perſon, whoſe name hath been uſed dur- 

ing the competition, would ever treat you with the 
„ more coldneſs for what hath happened: your 
e part having been taken under an ignorance of 
ee their views and intentions; that Lord B. expected, 


© however, as he had a claim upon you, in right of 
cc friendſhip, that you will concur with him, and give 
your aid to the perſon he ſhall recommend, at a fu- 
< ture election. I anſwered to the laſt point, that I 


„knew not, how far you would think yourſelf bound 
in honour to act with the body of whigs on ſuch an 


« occaſion; but if this conſideration did not hinder, 
I was ſure you would be happy, to. give him that 
% or any other evidence of your reſpect for Rim“ 


„ You will be pleaſed, therefore to. conſider well, 
and (if you pleaſe). with the advice of your friends, 


* 


before you give an anſwer on this bead, that may 
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tie you down, for on that anſwer you: plainly fee | 
very much will depend. 5 
= „0 29 
“ Dear Sir, 
« Faithfully yours, : 
S. M. 


_ 


To this letter Mr. LxooE returned the following 


anſwer : : 


| « Holte, Dec: 5th, 1759 
cc FIRE M. | 


I return you many thanks for your letter. Since 


I received it, I have had an opportunity of leeing 


a little more of the ſpirit and temper of the county, 


and can anſwer it better, than I could have done 
ſooner. L He Go me great jultice 
in ſuppoling I was totally ignorant of their con- 
cerning themſelves at all in the Hampſhire election, 
at the time my engagements were taken. I am 
obliged to Lord B. for any intentions he had to ſave 
me, by the advice he gave to drop the oppoſition; 
but if Mr. Stuart, or his friends, had accepted the 
offer I made, with the. concurrence of my friends, 
at the beginning, and as ſoon as I diſcovered 
what turn the election might take, every wiſh of 
Mr. Stuart's had been ſecured, the peace of the 
county never been interrupted, little leſs than goool. 
a piece ſaved to us both; and what is ſtill of more 
conſequence, a month's fermentation of parties been 
entirely prevented, which never fails to turn them 
all ſour. Many of theſe good conſequences had 
likewiſe been obtained, if the gentlemen had 
conſulted, and enabled Lord B. to put an end 
to the conteſt, before I left London, when you 
know how terns, | 1 was to n it to extre- 
mity. | ET 


. As 


c As to the event of the election, there was not the 
leaſt doubt about it. The county was thoroughly 
canvaſſed, and upon as exact returns, as I believe 
ever are or can be made in a caſe of this kind, 1 
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could have given Mr. Stuart all the doubtful ones 
and all the neuters, in addition to his own poll, and 
yet have carried the election by a majority of 1400. 
I did not come into a ſingle town, (except Alton) 
where it was not expected every day, that the oppo- 


ſition would be given up, and where almoſt anyodds 
would not have been laid, that it never came to a 


poll. Nor do Lthink any conſultation would have 
been held about dropping the affair, if all the money 
ſubſcribed againſt me, and more, had not been ex- 
pended, and all probability af carrying the point 
entirely vaniſhed, This is my own firm opinion and 
belief, and yet, whoever reads my advertiſement 
will ſee, that I have acted wich the utmoſt candour, 


and given my opponents credit for ſuch motives of 
retreat, as I am ſure do them no diſhonour. The 
expence indeed would have been enormous, if the 


diſpute had been carried thorough, and ſo far I own 
there 1s a ſaving to us both, for I am convinced it 
would have amounted to above 20,000l. a piece. 
This is a ſum I ſhould have felt ſeverely, and yet af- 
ter my offer to compromiſe had been rejected, I muſt 


and would have ſpent it, and could have done it 
without mortgaging my eſtate; I leave you to 
« judge, what effect it would have had on Mr. 


Stuart” 8. 


After ſaying thus much, I am very far from 
having any perſonal diſlike to Mr. Stuart; on the 
„ contrary, I think he has been cruelly treated by 
ſome of his friends; and if the prevailing party 
in this county will receivehim without oppoſicion, l 
ſhall be very well ſatisfied and * of it. But if the 
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«© whigs and diſſenters, who are very numerous in this 
t county, will make a point of oppoſing him, it will 
«© be impoſſible for me to declare for him, and aban- 
* don thoſe, who have ſupported me, to take part with 
„ thoſe, againſt whom they have ſupported me. This 
% would not only put my own election in jeopardy, 
& but be ſo ungrateful and diſreputable a part for me 
to act, that it would in the ſame proportion make 
c my aſliſtance ineffectual to the 0 I ſhould {on | 
fs. with. 
; vc 4 am, Kc. 


« H. B. LEOGCE.“ 


Upon this anſwer, Mr. LxOOE received a verbal 
meſſage from lord B. by Mr. M. Dec. 12, 1759, the 
purport of which was, as it ſtands upon Mr. LE OOC EL 
paper, that he ſhould bid adieu to the county of 
Southampton at the general election, and aſſiſt, as 
4 far as lay in his power, the P of W——'s no- 
© mination of two members;” to which meſſage a 
categorical anſwer was required, and Mr. LEE ſent 

the following in writing, on the ſame day: 


Mr. Legge underſtanding it to be expected, that 
% he (who never had engaged at all in the county of 
"28 Southampton, if the intentions of L—-r H had 
% been in time communicated to him) ſhall not only 
F e refuſe to be choſen himſelf at the next general election, 
but affiſt lord Carnarvon and Mr. Stuart, in oppoſiion 
4 % to thoſe who have ſupported Mr. Legge at the late 
| 5 « eleftion; is determined to ſubmit to any conſe- 
<6, quences rather than 1 1ncur ſo great a diſgrace.” 


Lord B. ſent a reply the ſame day, which Mr. M. 
. wrote down from his mouth, in the following words: 


N 


| ne inſtant Mr. Legge repreſents himſelf as bound 
wo 4 in honour not to decline Kanding for 8 at 
=_ :. | =26 _—_ 
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chi next general election, lord B. is firmly perſuaded, 
that the P—— will by no means defire it of him; 
but he does out of real friendſhip to Mr. Legge be- 
ſeech him to confider very ſeriouſly, whether, after 
triumphing over the P=—'s inclinations at preſent, 
lord B. has any method left of removing prejudices, 
that the late unhappy occurrences have ſtrongly im- 
preſſed the P—— with, than by being enabled to 
aſſure him, that Mr. Legge will, as far as ſhall be 
in his power, co-operate with his R H 
wiſhes at the next general election.“ | 


Mr. Loox returned the following final anſwer : | 


8 Though in fact Mr. Legge has been ſo unhappy 


as to find himſelf oppoſed to the P—— of M — s 
inclinations, yet as to intention, Mr. Legge feels 
himſelf entirely blameleſs; and has too high a ve- 
neration for the P—— of Ws juſtice to think, 
he will conceive laſting prejudices againſt any man, 


for reſiſting thoſe inclinations, of which he was to- 


tally 1gnorant. 


« As Mr. Legge flatters himſelf, this confideration 
will induce the P=— of W to forgive his en- 


tering into engagements with the county of South- 


ann he is certain that his R — H — will 
not condemn his adhering to thoſe _——— 


5 when entered into. 


„ God forbid Mr. 188 ge ſhould be ſuſpected of 
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Of: 
«© jected, he had no other part left to act. 


triumphing over the P—— of W——'s inclina- 
tions! The contrary was ſo much his intention, that 
from the moment he diſcovered, which way thoſe _ 
inclinations lay, there was no endeavour he did not 

uſe, to avoid the diſpute with honour ; nor did Mr. 

Legge exert himſelf, either in point of expence or 
perſonal application, till all compromiſe being re- 


&© Mr. 


Lz 
«© Mr. Legge is obliged to Lord B. for the friend- 
e ſhip he expreſſes toward him. Surely his lordſhip | 
4c cannot doubt but that Mr. Legge ſhould be ex- 
c“ tremely glad, if he could find himſelf in ſuch a 
cc ſituation, as would permit him to have the honor of 
ic obeying the P of W——'s commands, and ſe- 
% conding his wiſhes, without breaking the faith he 
c has openly and publicly pledged to the county of 
e Southampton. This, if he were to do, he ſhould 
<& forfeit all title to the P of W——'s coun- 
<« tenance and protection, as dene as he knows he 
« ſhould' forfeic his R—— H s private good 
opinion.“ j - | 


Here the correſpondence ended. His late majeſty 

died the year following, and at the end of the firſt 
ſeſſion of parliament, after his preſent majeſty's ac- 
ceſſion, Mr. Lz6ct- was diſmiſſed, or, as he choſe to 
expreſs it, TURNED OUT, after having ſerved the crown 
and the public, in his department, during, that ſeſlion, 
with his uſual ability and fidelity. jp 74 16 


He had abundant reſources, in is own mind, to 
| EG him to private life, and might have had his 
diſgrace gloſſed over by a favour, which he declined. 
He ſaid it was his duty to $UBMIT, but not to ApPROVE. 
He had the more valuable and independent ſatisfaction, 


ſoon after the event, to be unanimouſly choſen to re- 


preſent the county of Southampton, at the general 
election. 


The aces of his laſt illneſs are no farther 
connected with this account of him, than as ſome of 


them remarkably confirmed it, by exhibiting the na- 


tural ſcrenity of a ſtrong and good mind, in the laſt 
and greateſt of all human diſtreſſes. As he was 
above diſſembling his ſatisfaction at the hopes of life, 
vhich frequently appeared, ſo he was above regreting 
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the loſs of longer life, or dreading the approach of 
death, when his caſe was pronounced deſperate. He 
would reaſon about the little difference betwixt dying 
at one time or another, or of this or that diſeaſe, with 
a moſt exemplary calmneſs, and with the ſame undiſ- 
turbed ſtate of mind, with which any philoſopher 
in perfect health, ever wrote about death. And when 
the ſentence of nature againſt him appeared quite irre- 
vccable, he'was a ſhining, though melancholy, in- 
ſtance of a truth, from which great concluſions have 

been drawn, that the life and vigour of the human 

mind may continue to the. laſt, unimpaiied by the mo 
extreme weakneſs and decay of body. 


It would be too little to ſay of ſo excellent a man, 
that the memory of him will be honoured, during the 
lives of his ſurvivors ; for, if eminent ability and in- 
tegrity, manifeſted in offices of the higheſt truſt and 
conſequence ; if a zeal for public liberty, exerted on 
all proper occaſions, with firmneſs and decency ; if 
all the talents and virtues, which render men reſpec- 
table and amiable, united in one conſpicuous character, 
and applied to the benefit of mankind, give that cha- 
racter any chance for permanent fame after death, 
it may be confidently hoped, that Mr. Lecce will, 
in the opinion. of poſterity, be entitled to one 
of the firſt places _—_ the WORTHIES of the pre- 


ſent age · 
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In the dit of Fra; 1754, 2 motion was made 3 in "the 


1 — of C-— by Sir W. Meredith, and ſeconded by Sir 
George Savile, That a general warrant for apprehendin g 
aud ſeizing the authors, printers and publiſhers of a ſeditious 

libel, together with their papers, is not warranted by la y.“ 


A very long and ardent debate took place upon this motion; 3 


which at length was adjourned for your months. 


This political queſtion gave riſe ro ſereral very able pamphlets 


m—_— the ſubjeck. The "ro was, 


a A DEFENCE OF THE MINORITY IN THE 
„ on” . | 


ON THE QUESTION RELATING TO 9 WARRANTS. 


— — 


BY THE RIGHT HON, CHARLES TOWNSHEND, 


FTER the many arts employed, and the occa- 
fional writings lately publiſhed, and diligently 
ned to eſtabliſh an opinion favourable to the 

views of the miniſtry, upon the motion made and re- 

| jected in the laſt ſeſſion of Parliament, for declaring the 
illegality of certain general warrants, iſſued by Lord 


Halifax; it will probably not be thought extraordinary | 


that there ſhould be found one man in this kingdom, 
who, from his attachment to the reputation and merit 


of the 220 members of the minority of that day, ſo 


groſsly injured in theſe writings, is unwilling to acqui- 
eſce in ſilence under ſo general and wilful a miſrepre- 
ſentation, both in the ſubject ad and of Ie 
1 conduct. | 


One of theſe writers, who ſeems to bear ſome marks 
of authority, begins his work * with this obſervation dt. 


A letter firſt publiſhed in the Gazetteer of May 23, and lately 
_ reprinted with the Wallet, | 


* 


«A 
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© That it is not ſingular, that ſome of the conſtituents 
c of the members of the minority ſhould not be 


perfectly acquainted with the motives to the queſtion, 
cc which was this year brought into the Houſe, conſi- 


« dering their diſtance from the ſcene of action, and 
the diligence uſed in the miſrepreſentation of facts. 
He next accuſes ſome particular members of ignorance 
or infincerity, for having declared in their anſwers to 
the addreſs of thanks from their conſtituents; © That 


ce they were defending the undoubted and undiſputed 


& birth-right of the ſubje&,” and then ſtates the mo- 


tion lately made in the Houſe of Commons to have been 


this, © Whether a general warrant from a een e 


* 0x ſtate be warrantable by law or not.” 


Now if it ſhould dipped to be t true, „ (and I mne t 
to ſhew it) that no ſuch motion was made in the Houſe 
of Commons, and that this favourite proclamation of the 
miniſtry is, in every fact, inference and argument, falſe 
as applied to things, and unjuſt asapplied to perſons; it 
will then indeed not be thought extraordinary, that con- 
ſtituenis at a diſtance ſhould be ſometimes miſled by diligence in 


the miſrepreſentation of fas. It will be cleared diſcerned, 


upon what grounds theſe writers have proceeded to 
charge others with ignorance and wilful fallacy, for 


differing from them upon a great national queſtion, the * 


terms of which they have not yet learnt, and the mean- 
ing of which they have not comprehended ; and conſe- 
quently how far they are themſelves in the predica- 
ment, either of thoſe, whom they comtemn for igno- 


rance, or of thoſe, whom they accuſe of falſnood. 


It is become lesben upon me to demonſtrate the 
truth of this aſſertion, unleſs I would be ranked in the 
ſame claſs of confident writers: Nevertheleſs I enter 


upon the proof with nd other apprehenſion, than what 
the 


/ 
4 


5 


the difficulty of the ſubject naturally creates; where ſo 


many proceedings in parliament and judicature are to 
be ſtated, and where every ſtep, the motives of every 
meaſure, and the conſequences, are to be explained 
with ſome preciſion, | both in argument and late 


guage. 


In the firſt 285 then 1 am to o ſhew, that the 1 motion, | 


ſtated in the letter to the leaders. of the minority, 


never was made in the Houſe of Commons : to prove 


which, I need only tranſcribe from the Votes the 
motion made on the 14th of February, which was, 
© That a general warrant for apprehending and ſeizing 
« the authors, printers and publiſhers of a ſeditious 


* libel, together with their papers, is not warranted 


«. by law.” 


Tr is "ER Os to every body, how far this quellics 


differs from that ſtated by the author, not in form but 


in ſubſtance. His queſtion is general; it extends to 


all cafes of emergency, in the inſtant of any ſuppoſed 
public danger or confuſion ; and the determination of 


it in the negative would preclude the uſe of general 


-warrants iſſued by ſecretaries of ſtate, in every 


extreme caſe, which imagination can put, or which ne- 


ceſſity would juſtify. Whereas the queſtion, actually 
moved in the Houſe, confines itſelf to general warrants 
iſfued in the caſe of a ſeditious libel; it is preciſe; it 
decides not upon the exerciſe of the ſame power in 
caſes not included; it was formed thus to avoid the 
very objections now made to the queſtion as ſtated by 
the author, and perhaps has ſince been miſrepreſented 
in the political writings of theſe times, merely for the 
opportunity of making ſuch objections. There is fo 

eſſential a difference between theſe two queſtions, that 

it is evident, a thinking and an honeſt man might very 


fairly and conſiſtently have voted * the one, and 
| yy 


pony ily roi, os os eh oh. 
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_—_ the other, - For example, in the caſe of high 
treaſon, I may think it juſtifiable in conſideration of 


the public danger, the nature of the iffence, the neceſſiſy 


of ſecrecy and diſpatch in preventing ſuch conſpiracies 


againſt the public weal, to connive at the ule of general 
warrants of apprehenſion ; but in the caſe of a libel 


already publiſhed, where the miſchief is done, where 


the degree of public danger is comparatively ſo ſmall, 
and the offence itſelf, to the reproach of our laws, ſo 


very vague ert I may, and do, think, that = 


ſuch an «limited power, over the perſons and goods of 
all ſubjects, is neither neceſſary nor expedient to be 
lodged in any hands. The minority ſaw this diſtinc- , 
tion. They adopted it. They conformed their queſ- 
tion to it. So far were they from making the propo- 
fition, which theſe writers impute to them, that they 


| framed their motion upon the cafe before them; con- 


fined it to a ſeditious libet;” and had both too much 
ſenſe and too fincere a regard for public tranquillity to 
ſtir captiowly ſo delicate a queſtion of government, 'as 
that which they are now, with ſo little non, ee 


with having actually agitated. 1 043 4a 


Having thus abſolutely mifandertiont” and hk 
ſtated 'the queſtion, the ſame author® proceeds, as he 
ſays, © To evince the truth of this aſſertion, to place . 
the ſubje& in a right point of view, and to prove 
« that the minority did not act from any ſuch liberal mo- 


tive, as the deſire of ſecuring the perſon of the ſubject, 
or his papers, againſt illegal ſeizures in ſuch eaſes. 


To demonſtrate this, he lets out with aſſuming, chat 
the lord ehief juſtice of the common pleas had, in 
the cauſe of Wilkes againſt Wood, determined the 
ſeizure, of papers, under ſuch warrant, in ſuch caſes, 
to have been illegal. He then a\Tumes,” in the ſecond . 
place, that bills of exceptions preſented in appeal - 
from the deciſion of the chief juſtice? of the common 

Vox. I. . E 7 ou: 
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pleas, upon the legality of the warty,” have ever ſince 
been actually depending. before the whole bench of 
judges; and at laſt, being now in poſſeſſion of the 
advantage ground, to carry which he before aſſumed 
all theſe preliminary points, he roundly afferts that, 
in this ſituation, and matters thus depending, it was the 
duty of the minority to have waited the iſſue of that 
appeal. We have ſeen ſome inſtances of the writer's 
exactneſs in ſtating the motion in Parliament; let us 
now enquire, if he is more accurate in his detail of the 
5 in the court of common Pleas. A 


In the firſt place then I maintain, in contradiction to 


theſe afſertions, that the queſtion of the legality of the 


warrant is not nom ſub judice, nor has ever yet been in a 
courſe of legal determination; to prove which I will ſtate 
fairly and preciſely the riſe and nature of the feveral 


bills of exceptions, either actually tendered or prepared, 


and then leave che reader to determine by: his own 
ok 8 | | 


In the e She Sund the mijn, by 


1 be ſervants of the printers, a bill of exceptions was, 
I admit, tendered; but it ſhould be alſo remembered, 
that the only queſtion depending, upon that bill is, 
- zobether the ſecretary of fate be a juſtice of the peace 
within the equity of the act of the 24th of George the 
ſecond; which is a point very material in the defence 
4 of . the meſſengers acting under orders, but has no 


6 connection with the queſtion Nan. the legality, of the 


warrant itſelf, * „„ | 
| | e | OS og gs 
35 $ 35 * The bill of exceptions rendered ith \ this cauſe, after reciting 
the pleadings, and ſtating rhe evidence produced on the part of 
| the defendants, goes on thus: 4 Whereupon the ſaid counſel 


for the aforeſaid deferadants, did then and there infiſt before 


, the chief juſtice aforeſaid, on the behalf of the defendants 


85 POT In 1 6 ſaid ſeveral matters ſo _ and 
. Pn - given 
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hi che 20tion brought by Wilkes againſt Wed; after | 


Mr. Mood had pleaded as the meſſengers had done in 
the former caſe} and reſted his whole defence on the 


general iſſue, . and the cauſe ſtood ready for trial, the 


court of common pleas was moved on the part of 
the defendant, that he might be permitted to juſtify 
under the warrant, in order to bring the matter fully and 
fairly before the court; which the court, atter conſide :- 


ration, for that reaſon, and that o h, allowed. But 


when the cauſe came to be tried, Mr. Mou, by the 
advice of hit counſel, or attorney, and to the 2 
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fad, were ſufficient and ou ht. . Hg n 43 
decifive evidence, to. envi 10 ſaid defendants to the benefit 
of the ſtatute made in the twenty: fourth year of the reign of 


his late majeſty King George the ſecond, intituled, An act 


« for rendering juſtices of the peage more ſafe in the execution 


«6 
66 
66 
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of their office, and for- indemnifying- conſtables and others 


acting in obedience to their warrants; and, thaPtherefore,'the- 
ſaid William. Huekell ought to be barred-of his aforeſaid 
action, and the ſaid defendants acquitted thereof, and there» 


upon, the ſaid defendants by their counſel aforeſaid, did then 


and there pray of the ſaid chief juſtice to admit and allow, - 

the ſaid matters and proof ſo produeed ani given in evidence 
for the ſaid defendants as aforeſaid, to he cuncluſive evidence 
to entitle the ſaid defendants to the benefit of the ſtatute afore- 


«. ſaid, and to bar the laid William of his action aforeſaid. But 


66 


to this, the counſel learned in the law, on behalf of the ſaid 


« William Huckell, did then and there ibfiſt before the chief 
«« juſtice aforeſaid, . the matters and evidence aforeſaid, ſo 


* 
cc 


produced and proved on the part of the ſaid- defendants as 
aforeſaid, were not ſuffieient, nor ought to be admitted or 


allowed to intitle the ſaid deſendants to the bengfit of the 


ſtatute aforeſaid, or to bar the ſaid William Huckell of his 0 


aforeſaid action; and that neither the ſaid defendants, or any 


of them, nor the ſaid Earl of Halifax, were or was within the 
words or meaning of the ſtatute made in the ſeventh year of 


the reigu of his late majeſty King James the firſt, intituled _ 


An Ow * W in E 58 3 W Ms and conten- 
4 : FE We Ki; 7 age ; b 6; tious g 


Y * I 


ceeptions offered in this, as in the former action, turned 
only upon the ſame ſingle point, and the queſtion of the 
legality o WM RAGS: was 4 en time auoidad.s 


08 conſtables, and certain other his majeſty's officers, for the 


* 


5 George the ſecond : nor in any ways intitled to the benefit 
s of any of thoſe ſtatutes. And the counſel for the faid Wil- 


44; or- any of them in that behalf, any authority thereby: and 


1 5 


. 4 aforefaid, then and there gave their verdict for the ſaid William 


on the behalf of the ſaid defendants, except to the. aforeſaid 
opinion of the ſaid chief juſtice.· 


c 56 1 
of the chief juſtice, deſerted his juſtification ;. flo. 
clined the opportunity which the court had indulged. 
him with, of bringing the validicy of the warrant into 
debate; and reſorted to the old objection, namely, that 
the ſecretary of ſtate was a juſtice of the peace, and 
therefore ought to have been made a party defendant 
in the ſuit. In confequence of which, the bill of ex- 


In 


* tious Faits nies Sang of the peace, mayors, 


law ful execution of their office nor of the ſtatute made in 
* the t. dea lhe. reign of the ſame late king, in- 
e titule( V A Aeading, en dete pergotual the act made 
* for e. ſe n ne . ugeſome and contentious ſuits | 
« proſec > 7 if the peace, mayors, conſtables, 
and erte 2 = majaſty's. officers, | for the e 
e mul en elt! 00. ofbce, made in the ſeventh year of 

4% his muzetty's moſt happy reign; nor of the ſaid ſlatute made 
. in the twenty-fourth year of the.reign of his late majeſty King 


ai as — Sn — —_— 


„ liam Huckelk further inſiſted, that the ſeizure and impriſon- 
% ment of the. faitd. Wüliam Huckell, were not made or done in 
„ obedience to the ſaid warrant, nor had the ſaid defendants, 


„the ſaid chief Juſtice, did then and there declare and deliver 

his opinion to che jury aforeſaid, that the ſaid ſeveral matters 
* fo produced and proved on the part of the ſaid defendants, 
e were not upon the whole caſe, ſuſſicient to bar the ſaid Wil. 
4. 4jam Hubkell of his afore ſaid action againſt them, aud with 
that opinion (left the ſame, to the ſaid jury; and the jury 


00 tim eaeFTaesgs tt. 


* * 


„ Huckell, and three hundred pounds damages: Whereupon 
% the ſaid counſel for the ſaid defendants, did then and there 


= „ 


The bill of .exceptions. in this cauſe, recites.. the {gecial 
5 and in that reſpect differs from the former; but the 
e which is the material part of the * is * 


the 
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In the Fan's in which Loh the printer was plain : 
tiff, the meſſengers pleaded the general iſſue, and, at 
the ſame time, a ſpecial juſtification, ſtating the warrant 
of Lord Halifax, and the acts which they had done to 


have been in obedience to, aud in the execution of that 
warraut. At the trial, they entered at large into the 


proof of the facts alledged in their gs Juſtification, 


the ſame : ** Whereupon the ſaid counſel fon the ſaid Robert | 
« Wood, having proved the ſeveral matters aforeſaid, did then 
«© on behalf on the ſaid Robert, alledge and in fiſt before the . 
i chief juſtice abovenamed, that the ſaid ſeveral matters ſo 


produced and given in evidence on the part of the ſaid Robert 


„Wood, were ſufficient and ought to be admitted and allowed 
« as decifive evidence, to entitle the ſaid Robert Wood to the 


* benefit of the ſtatute, made in the ſeventh year of the reign of 


„King James the firſt, intituled, An act for eaſe in pleading 


_ ** againſt troubleſome. and contentious ſuits proſecuted againſt 


« juſtices of the peace, mayors, conſtables, and certain other 
his majeſty's officers, for the lawful exeeution of their offices; 
« And alſo, to the benefit of the ſtatute made in the twenty-firſt 
year of the reign of the ſame King James the firſt, intituled, 
An act to enlarge and make perpetual the act, made for cafe 
« in pleading againſt troubleſome. ſuits, proſecuted againſt 
« juſtices. of the peace, mayors, conſtables, and certain other 
his majeſty” s officers, for the. lawful execution of their office, 
«« made. in the ſeventh. year of his majeſty's moſt happy reigns: 


% And likewiſc, to the benefit of the ſtatute. made in the twenty. 
fourth year, of the reign of our late ſovereign lord King 
« George the ſecond, intituled, An act for rendering juſtides 


« of the peace more fafe in the execution of their office, and for 
«© indemaifying: the conſtables. and others acting in obedience 


« to their warrants; and therefore, that the ſaid John Wilkes, 2 
« ought. to be barred and precluded from his aforeſaid action, 
and the ſaid Robert Wood acquitred. thereof. And thereupon 


« the ſaid Robert, Wood, by his counſel. aforeſaid, then prayed 
« of the ſaid chief juſtice, to admit and allow the ſaid ſeveral 


4 matters and proofs. fo produced and given in evidence for the 


„ ſaid Robert Wood as aforeſaid, to be ſufficient and com- 
« petent evidence, to entitle the kid Robert, to the benefit of 
« the ſaid ſeveral ſtatutes; and to bar and ö the ſaid * 


« * Wilkes from his action aforeſaid.- 
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ich led the chief juſtice, in fiatiog the ie to 
the jury, to declare it as his clear opinion, that if the 
facts of the juſtification had been proved, the warrant, 
under which the meſſengers had acted and juſtified, 


Was illegal. But as the jury, by their verdict, were 


of opinion, that the defendants had failed in their proof, 


no bill of exceptions: could lie upon the queſtion of 


the validity of the warrant, as no facts were found by 
the j Jury, upon which the law could ariſe, or. the ex- 
ie be ſupported . 


After this. repreſentation of the Srabeedings in theſe 
19 50 trials, which, We perſuade ourſelves, will be 
Found to be candid and exact, upon comparing it with 


the bills of exceptions inſerted in the notes, it will 


Probably, be admitted, that the only queſtion now in 
11 he bil of en in Leach" s.caſe, recites the ſpecial 


juſtification of the meſſengers, and the evidence produced by 
them in ſupport of-it. © But the point put in iſſue b the concluſion 


.of it, is the ſame without the leaſt difference, as in the former 


bills of exceptious : Whereupon the ſaid counſel for the ſaid 


% defendants; did then and there inſiſt before the chief juſtice 
, aforeſaid,” on the behalf of the defendants abovenamed, that 
«© the ſaid ſeveral matters ſo produced and given in evidence, on 


- the part of the faid defendants as aforeſaid, were ſufficient, 
46 and ought to be admitted and allowed as decifive evidence, to 


„s entitle the fait defendants to the benefit of the ſtatute, made 


in the twenty-fourth year of the reign of his late majeſty King 
George the" ſecond; intituled, An act for rendering juſtices of 


46 the peace, more fafe in the execution of their office, and for 
« iudemnifying conſtables and others acting in obedience to 


their warrants; and that therefore the ſaid Dryden Leach, 


% ought to be barred of his aforeſaid action, and the ſaid de. 


*. fendants acquitted thereof; and thereupon the ſaid defend- 
„ ants by their counſel aforefaid, did then and there pray of 
the {id chief juſtice, to admit and allow the ſaid matters and 


4 proof o produced” and given in evidence, for the ſaid 


«defendants as aforeſaid, to be concluſive evidence, to entitle 


4s the ſaid defendants to the benefit of the ſtatute aforeſaid, 


« and to bar the ſaid Dryden Leach of his action aforeſaid!” | 


— 
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legal iſſue, or that can whe Souza before the court, 


upon theſe ſeveral bills of exceptions, is whether. A 
ſecretary of ſtate be a juſtice of peace. i" 


But it may be aſked, Will not this great queſtion | 
be brought to iſſue in the cauſe now n 6 
tween Mr. Wilkes and Lord Halifax pF: > ; 


That it may, is certa n; N it will, 5 think: is 
doubtful. Who knows how much longer a farther uſe 
of the advantages of privilege on one ſide, and diſtreſs 
on the other, may cont nue to retard the courſe of this 
trial? x Aad is ſuch a contingency as this to be cited 
in proof of a pofitive aſſertion, that the queſtion N 
ſelf was aciualiy in iſſue, when the motion was depend- 
ing in the houſe of commons? Will any man have 
the aſſurance to argue, that the houſe of commons 
could not, conſiſtently with their duty or dignity, 
have refuſed to acquieſce under ſuch an unconſtitu- 
tional and illegal exerciſe of an uncontroled power #n 
' office, grounded on no ſound principles or authorities 


fax and the three meſſengers who executed T teſted the firſt of 
the general warrant, and retiirnable, June Pee, 
from the day of the Holy Trinity in three weeks (19th of June, 5 
2763); and the earl being ſummoned caſt an eſſoign, which was 
adjourned until the 18th of November.— Then comes in privis 
leges; which being at an end and all the effoigns expired, a, 
diſtringas was taken out, teſted the gth of May, being the firſt 
day of Eaſter Term, 1764, returnable from the firſt day of Eaſter in 
five weeks (27th of May);—the ſheriff returns forty thillings 
iſues—The earl does not appear—The court directs fifty 
pounds iflues—An alias diſtringas is taken out, teſted the zoth of 
May, and returnable on the morrow of the Holy Trinity (18th of 
June);—the ſheriff returns his iſſues, —The earl ſtill refuſes to 
appear—The court orders five hundred pounds ifſues—A. pluries 
diſtringas is taken out, teſted the firſt day of Trinity Term (the 
22dof June) and returnable in three weeks of the Holy Te 
(the $h of July) ;—The earl has not even yet appeared. 


2 4 WT of 


+ Wilkes, Eſq. againſt the Earl of Hali- ö Original was fad out, 
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of law, made requiſite by no neceſſities of date; in- 
compatible with perſonal freedom, and frequently con- 
demned by former parliaments, upon the diſtant and pre- 

| carious ſuggeſtion, that it was poſſible, that in ſome 

=. ture action, to be poſtponed in ſome degree at the 
vill of the party accuſed, this great national point might 
come to iſſue? Yet thus do the advocates of the pre- 

ſent miniſtry, and the defenders of this queſtion, hu- 

miliate the two houſes of parliament ; not only to en- 
creaſe the power of the crown, (that might carry ſome 


E air of principle and ſyſtem with it) but to cover the 
_ error of a miniſter, infringing the rights of the ſubject 
. in the moſt effential article of liberiy, upon the au- 

rhority and example of /ecret and wnadjudged precedents 

in the modern prottice of a modern office; ſeeking re- 

| fuge in the courts of Jaw from the interpoſition and 
= reſentment of parliament, and yer to-the utmoſt re- 

| tarding the iflue of that very apptal to judicature, 

upon the full and public aſſurances of which the majo- 
rity of the houſe of commons were priſuaged to leave 
this great queſtion 3 in reference. FE 

| 

| 

| 


1 nder the former head we have proved, that the 

To, r moved in the houſe of commons has been 
miſ-ſtated: Under this we have ſhewn, that the pro- 
cCeedings of the court of common eas have not been 

5 toſs miſrepreſented; that there is no authority for the 
£7 aſſertion ſo confidently publiſhed, that bills of excep- 

| tion have been ad'ualhy tendered upon the queſtion of the 
=: tegality of the warrant and that the court of common 
| | pleas, at this very inſtant, (many months after it was 
| | reſolved, that the houſe ought not to take cognizance 
„ queſtion, upon the ſingle conſideration and 
a affurance, that it would have a ſpeedy hearing and 
i \ determination at law,) finds itſelf under the neceſſity 
— of W ta Fes ancient ſtatute law, in preference to 
J %% Toes £ modern 
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85 modern "practice, in order to give a real force to its 


iſſues for compelling Lord Halifax to ſuch an uren. 
ance, as will bring the matter to deciſion. 


But, it ſeems, whatever was the apparent condu | 
of the minority, they could not be ſincere; becauſe, _ 
after lofing this queſtion, they refuſed a bill moved by 
Sir John Philipps, to regulate the Practice of ſecretaries of 
tate In iſſuing warrants; which bill, it is alledged, the 
leaders of the minority oppoſed, and, upon the evi- 
dence of that oppoſition, they are now arraigned for 
inſincerity. Here too the ſame writers are unfortunate, 1 
and again led into another falſe triumph by their ori- 
ginal 1 ignorance of the queſtion moved in the houſe of 
commons. They would otherwiſe have recollected, 
that the minority held the © general warrant for ap- 
« prehending and ſeizing the authors, printers and I 
66 1 of a ſeditious libel, together with their | 
papers, to be illegal,” and from thence have ſeen, how. 
15 they could vote for a bill zo regulate, what they 
did not admit to be legal. N 


Can it be ſcriouſly believed, that Sir John Philipps 
or the miniſtry expected to be ſupported by them in 
bringing in a bill to regulate, what they had aſſerted 
neither did nor ought to exiſt? No: They could have 

no right to ſuppoſe the minority would not adhere 
to their declared opinion; I and they muſt have recol- 

' lected, that if they acted uniformly, they would ne- 
ceſſarily confine themſclyes to the ſingle caſe before them. 
By what other conduct could they have hoped to EXE» 

| cute the plan upon which they profeſſed to act? To 

£ provide at once for pr vate liberty and public ſafety ; 

by condemning the wanton uſe of an uſurped power, in 


the inſtance under conſideration, which, in their 
judgment, had no circumſtances to juſtify it; and by 


11 leaving. uncenſured, the uſe even of illegal warrants in 
1 25 þ ; OE ole "_ 
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thoſe extreme caſes, which it is impoſ ble to aeſenbe 
and diſtinguiſh before they happen; but which the 


wiſeſt legiſlators of all times, and the framers of the 
law of England in particular, have ever thought it moſt 


expedient and ſafe to conſider as deviations from the 


general law; to be made at the peril of the 


perſons acting, and to be explained in the ex- 


ception, and defended in the exerciſe, by the 


allegation and proof of thoſe extraordinary circum- 
ſtances, which the minority argued might juſtify, 
but ought always to accompany ſuch caſes. - They 
alledged that extraordinary proviſions might elſe be 


extended to all times, and an authority, granted 
reluctantly even in the minute of imminent dangers 


might, in ſecure Peace, be made deſtructive to 
freedom. | „ 8 85 


This method of Hit is the more concluſive, 


becauſe no danger can follow to the ſervants of the 


crown from leaving the law upon this footing; for 
ſhould a ſecretary of ſtate, upon intelligence of any 


1 crime, really formidable to the commonwealth, and of 
a nature requiring diſpatch and ſecrecy, be under a 


neceſſity of iſſuing ſuch a warrant as is now com- 
plained of; and ſhould his meſſengers, in purſuit of 


the offenders. take up an innocent man; is it reaſona- 
ble to ſuppoſe, that any jury would be found ſo nar- 
row in their notions of government, as not to attend to 


a diſtinction clearly made and well ſupported upon 


the peculiar circumſtances of ſuch a criſis? Or ſhould 


prejudice or ignorance influence the determination of 


Juries, would not the officers thus ſuffering for the 
public be relieved. . the interpoſition of 3 
; ment? 1 


Let us bebe white bits patſed in hen matter now 


eee The warrant itſelf has been 


* xt „ 3. 
eld illegal. The offence againſt the ſtate was no 
higher than publiſhing a libel: no circumſtances to 


make a general warrant neceſſary in the method of ap- 
prehending the author: the proceedings in the execu- 


tion of it aggravated by every circumſtance of wan» 


tonneſs, negligence and oppreſſion : and nevertheleſs, 
it has not yet incurred. the cenſure of parliament. - 
Where then would be the difficulty of defence, in a caſe 
which bad circumſtances of real juſtification to alledge, 

or in which a warrant, not ſtrictly legal, could be 
ſhewn to have been neceſſary, or the danger immi- 
nent? Thus many in the minority reaſoned, and, 
thus - reaſoning, they proved themſelves the trug 
and temperate friends of liberty, no leſs when they 
| refuſed, by regulating this power, to furniſh it 
with the ſanction of a ſtatute, than when they 
propoſed, by a declaratory motion, grounded in 
the circumſtances of a tranſaction before them, to 
confirm, as far as the reſolution of one houſe 
would go, the common law of the land; leavi | 
the uſe of warrants, which, in the caſe before 
them, had no Juſtification, but were ſuppoſed 
to be poſſibly neceſſary in other caſes, at preſent 
by them neither condemned nor - juſtified, to be 
hereafter cenſured or excuſed, as. the ſame law 
ſhould decide, and ſuch caſes ſhould require. Bur 
in one part of this praiſe, let not the miniſtry be 
deprived of theit juſt ſhare; for no real defign of 
poaſſing the bill appeared among them; Sir John 
Philipps himſelf opening curſorily the regulations 
of this bill, had the ill fortune to make little im- 
preſſion upon the body even of the majority of the 
houſe, and the whole conduct of the day fully demon- 
ſtrated, that it was thought, even by that majority, to 
be a doubtful propoſition, reſulting more from a- ſenſe 


of ſhame, 8298 any ſerious or concerted plan of either 
e vindi- 
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vindicating the Wi or eſtabliſhing the ancient heredi- 


. gary right of the ſubject — future ſimilar _ 
1 ' ; | 


Another reaſon dledged | to prove the minority not 
ſincere in their wiſhes to ſecure the freedom of the 
ſubject, is drawn from their proceeding: by motion in 
the houſe of commons. But it is difficult to compre- 
hend the force of this ſingular objection. Perhaps 
| theſe writers do not know, that nothing is more uſual 
A or regular, i in both houſes of parliament, than to take 

up important matters. of public adminiſtration ſepa- 

Tately in either houſe; to expreſs the ſenſe of that houſe 
by a general reſolution, and, upon that reſolutions 
to bring in a bill. If this be real ignorance of the 
ſubject, and not contrived to miſlead the public 
upon ſo national a queſtion, * by hardineſs in propagating 
«« falſe fats,” by ſubſtituting a motion never made, 
in the place of a motion moved in the houſe of com- 
mons, by ſacrificing the characters of the minority, 
the fair report of the proceedings of the commons of 
England, and truth itſelf, to their own vain and im- 
prafticable hope of vindicating an embarraſſed, and, 
in that day, vanquiſhed adminiſtration; perhaps they 
will forgive a firanger, if he ſhould, for their ſatis- 
faction, and for clearing this part of the argument, fa- 
vour them with ſome, out of many, inſtances of this 
method of proceeding, and ſupply them with that : 
| e their friends have ſo unfairly concealed. 


They have forgot to apprize them of the caſe of 
Jord chief juſtice Keeling in the reign of Charles the 
Hd. * when, pon the information of a private member Þ 
tbe houſe, of illegal acts committed by the chief juſtice 
in the treatment of Jarkes, the houſe ordered him ti 


in e Journals 13. December, 305 A. . Gray 8 De- 
_ bates, | | 


attend 
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attend at the bar, and finding the chief june, des 
fending himſelf by precedents, the practice of the 
courts, and the opinion of the judges, they accepted 
thoſe authorities in excuſe of the judge, whom they accord- 
ingly diſcharged, but they came to the following reſolu- 
tion, “ Reſolved, that the e and e of 


5 fining juries | is illegal.. 


It may not be improper to obſerve that, in this caſe; 
the commons proceeded upon the information of a 
private member of the houſe, ſtating. a public griev> - 


| ance: that they proceeded by reſolution : that they de- 


cided againſt precedents and practice in the opinions of the 
judges; and that they thought it not inconſiſtent to 
condemn the ing and acquit the perſon. | 


They ſhould have been informed alſo, that in 16898, 
upon complaint made to the houſe of the cuſtody of the 
Earl of Danby, by a warrant ifſued by ſecretary Not- 
tingham, rhe houſe calling for the warrant, and finding 
that it bore date one day before the information given, 
and receiving no ſatis factory anſwer upon the point 

from the ſecretary of ſtate, reſolved, that the ae 
Lord Danby, by that warrant, was illegal. 


That in 1680 EL chief | Juſtice Strogige;. boning 
iſſued ſeveral general warrants, impowering officers and 
their afſiftants, from time to time, to ſeize and take 
into cuſtody all perſons, whom they ſhall ſuſpe& of 
writing and publiſhing ſeditious Hbels, &c. the com- 
mons, in this inſtance, alſo interpoſed, and, by reſo. 
| lution, declared the faid warrants to be arbitrary and 


illegal; and thereby taught that deſpotic and corrupt | 


judge, who, in his age, perhaps affected 0 regard the 
reſolutions. of either houſe of parliament no more thun the re- 
Solutions of a parcel of drrunken porters, that the * 5 


» Commons journals, 28 June, 1689. 
4 Commons Journals, #3 Den 1680. | 
| : a 
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zeſentment of parliament, will, in all caſes, ſooner or 
later, overtake the enemies, and vindicate the conſt 
tution of theſe kingdoms: | © OS 


More inſtances, I am affured, of the ſame kind 


| ke be urged in juſtification of the interpoſition of 


the commons in caſes of this nature, of the proceeding 
by refolution in the firſt inftance, and of the motion 
for cenſuring the general warrants, by a declaration 


of their illegality; but the ſtrength of precedents turns 


not fo much upon the e ahi as 1 he r 
of them. | 


I truſt the caſes 1 TUM 808 will be thought appo- 
ſite, if not each ſeparately to every point, yet, in the 
whole and taken together, concluſive to every mate- 
rial circumſtance in the proceeding of the laſt year; 


and therefore I will finiſh this part of my anſwer with 


remarkiog, that ſuch was the opinion of the houſe of 
Jords in 1640 “, of theſe general warrants, ſuch „heir 


idea ben of their juriſdiction, and ſuch. their jealouſy 


Eben of their perſonal freedom, that, the papers of two 
of their own members having been ſeized, under one 
of theſe warrants, they declared it a breach of privi- 


lege; the officer executing it was brought upon his 
Enees at the bar, and ſatisfaction was malle to the 


injured lords T. In 1692, in the caſe of Lord Marl. 


borough, confined without legal ente it was re- 


8 e hiſtory, Vol. IX, P, 34, 35, 36 BY e, 
Vol X. P. 420. Whitelock, F. 37. od 


- + It appears from Rapin, Whitelock, and 8 that the 
pockets and ſtudies of theſe lords were ſearched upon the ſuſpi- 


ion of holding correſpondence with the Scots, then actually in | 
arms; and that their perſons were not taken into cuſtody, even 


n this charge, and in thoſe times; and the whole proceedings 


73 of the lords in reſentment of this, which they then held to be a 
dreach of their privilege, are related at large i in the RY 
mare 
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ſolved; chat the power exerciſed in that caſe was was eget 


And it was alſo reſolved; that the N of the 


houſe be entered in the books, as a fanding diretion to 
all future Judges, and to cut off all excuſe for any ſuch 


7 - 
* 


illegalities in times to come. And let it not be for- 


got, that the commons, in the ſame year, rejected a 


bill ſent down to them by the lords, and grounded 


upon the caſe of Lord Marlborough, for indemnifying 


4 ſecretaries of ſtate for ſuch commitments in treaſons 


* able caſes, and to limit their powers by law; the 
| houſe of commons then reaſoning, and prudently 
acting, upon the ſame principles, and with the ſame 


diſcretion, which are in theſe times reſented and condemned 


in the late minority, following the example of their an- 
ceſtors i in a Caſe very fimilar . 


It is not unpleaſant to obſerve, how 1 the 
writers upon this ſubject labour to make the cafe of 
Mr. Wilkes paſs for the cauſe of oppoſition, and to 
repreſent him not only as the idol, but as the object 
of the minority in the ſtand they made upon this very 


queſtion, Let if I may be allowed to make a remark 


upon the wiſdom of this plan, I think it is rather de- 
ficient. The kingdom has been tried upon this topic, 
and the art has failed: The manner of the expulſion, 


the conduct of numbers now in the minority, uni- 


formly kept throughout that enquiry, and the evi- 
dence of time, all confute the calumny ; 4 infomuch chat 


Lords Journals, 14 November, 1692. 

I The debate went off in a bill, that idee the miniſtry for 
thoſe commitments, zur limited them for the future by ſeveral 

rules; all which rules were rejected by the commons, They 

thought thoſe limitations gave a legal power to commit, in caſes 


where they were obſerved; whereas they thought the ſafer way | 


was to indemnify the minifiry, when it was viſible they did not com- 


mit any but upon a real danger, and not to ſet them any res : 
Since as to the committing of ſuſpected perſons, where the danger 


+; real and wiſible, the public ſafety muſt be firſt looked to, and | 


ſuperſede all particular laws, PR vol. 2. * 
pq? | one 
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cauſe ; nor indeed would it be juſtice to the perſons 
_ Injured. The ſame public, "which has ſeen the two - 
hundred and twenty calumniated members of the late 
minority charged with ſo many things, which they 
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; ane: 1 10 think the miniſters themſelves would adviſe | 


theſe writers another time not to hang upon a topic, 


which they have long ago called in, and at firſt perhaps 
urged ſo warmly, more from an officious, and, I am 
confident, a vain hope of ſoothing the mind of one 


man, by an attack upon his neareſt. relations, than | 
with any ſerious expectation of being able to 
make the late minority paſs, either in this age of in the 
judgment of poſterity, for the factious ſuit of any man: 
A minority compoſed (as it certainly was upon that 


day) of men, whoſe anceſtors, in their times, and of 


others, who, in their own perſons, have moſt emi- 
nently contributed to the defence of this conſtitution 
and country, againſt foreign and domeſtic. Tha | 
from the revolution to this hour. 1 


5 have: now gone through the ſeveral- aertionh of : 
5 theſe injudicious advocates, who, guided by an in- 


temperance fimilar to that, which lately urged their 


patrons to adviſe the diſmiſſion of General Conway, 
bape, in this inſtance, as their patrons did in tie 
| ider revived a juſt and general diſcontent, which 


wied elle, probably, have ſubſided in this s inconftant 


| N 


Vet to conclude here, would not be Weben to the | 


never did, and with deſigns, which they never formed, 
ſhould, now be fully and fairly informed of their actual 


conduct, and their real vievs, in moving We ene 


| . of the legality of the warrants. 


Let thoſe then learn, if, th be any pet ſenfible = 2 
the feelings, and open to the call of national liberty, 
that it Naring, in the courſe of the proceedings 

3 - againſt : 
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againſt Wilkes, that a ſubje& had been taken into 

cuſtody by a general warrant of apprehenſion, iſſued 
by Lord Halifax, his papers ſeized, and his perſon 
kept in cloſeſt cuſtody, upon ' the charge of a ſeditious 
bel, the public inſtantly took the alarm, and the 
illegality of ſuch warrants, and ſuch cuſtody, in ſuch 
an offence, became univerſally the topic of diſcourſe, 
and ground of apprehenfion and complaint. When 
therefore the proceedings againſt Mr. Wilkes were 
finiſhed, when the honour of the crown and the dignity of 
parliament, traduced and injured by the licentious paper 
complained of, were both vindicated and ſatisfied, and 
not till after the expulſion ; two gentlemen of diſtin- 
 guiſhed worth, talents and conſequence 1 in their coun- 
try, ſtepped forth; expreſſed their opinion of the ille- 
gality of the proceedings of Lord Halifax, and took 
that method, which to them ſeemed the beſt, of bring. 
ing the great queſtion, which had ſo much intereſted 
the minds of all ranks of men, and upon which, they 
alledged, they thought the eſſence of private and per- 
ſonal liberty depended, to an amicable debate and can- 
did diſcuſſion, for the ſatisfaction of this age, and, as 
they truſted, for the ſecurity of future times. 


The houſe adopted the idea: The adminiſtration ac- 
quieſced; a day was named; the miniſtry called for 
various papers, and volumes of records; and when the 
hour of debate came on, Sir William Meredith moved 
the following queſtion. That a general warrant for 
„ apprehending and ſeizing the authors, printers and 
* publiſhers of a ſeditious libel, AHI with their 
cc papers, is not warranted by law.“ 


It is ſaid, and univerſally believed, 1 in the debate 


neither the miniſter himſelf, nor. the attorney-general 
defended the legality of the warrant. The M. of G. and 


many others who voted for adj journing the debate, ex= 
um F: Þ  prefily 
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e declared their deteſtation of the practice, and 


their ſenſe of the neceſſity of preventing a meaſure fo 


dangerous to liberty; ; and the whole defence of that 
day conſiſted in arguing upon the impropriety of de- 
ciding in parliament a queſtion then depending in a 


court of judicature. They, who maintained the pro- 
priety and neceſſity of the motion, endeavoured to 
ſhew the fallacy of this reaſoning, and dwelt upon the 
| importance of the queſtion, the violence of the proceed- 
ing, the power of parliament exerciſed in ſimilar caſes, 
and the reproach of leaving the liberty of the ſubject, 
m'a caſe of ſuch notoriety, ſuſpended by a court of 
law, upon the pretence of bills of exceptions, hich, 


when examined would be found to turn upon other points, 


and where the deciſion, in this matter of univerſal in- 
tereſt, might be long kept in ſuſpence, at the will even 


of the very party accuſed. Upon a motion being made 


for adjourning the debate for four months, the num- 
bers were found to be 234 for the queſtion and 220 
againſt it; by which this great conſtitutional queſtion, 
perhaps the moſt important that ever animated the ſpirit 
of a free people, has been put, as it is now phraſed, 

into a due courſe of trial at law; in conſequence of 
which candid reference every method has been taken, to 
delay the ſuit and to avoid decifion. Some fo to 
think it not impoſſible, that the cauſe may be thus put 
off till the next ſeſſion, in which caſe I am free to de. 
clare, I think the minority of 220 will deſerve every 
calumny, which they have hitherto undeſervedly borne, 

if they do not make this great (queſtion the very firſt 
meaſure of the year; hopeleſs, as the public would then 
be, of any redreſs or decifion, from the candour of. the 
miniſter, or from the courſe of law. | | 


Thus this great queſtion took its hs, 'thus the ak | 


noriry moved! it, the 3 avoided 1 it, the houſe re. 


ferred 


. 'H 

ferred i in the ſervants of the crown have proſecuted it in 
the courts below; and i in this ſituation our moſt eſſential 
liberty, our undoubted birth-right, fands, I beg pardon, 
Bangs at this hour. For at this inſtant of time, Lord Halifax 


from a perſeverance ( which ſome would celebrate for true 
ſpirit) may iſſue out another general warrant, upon the 


pretence of the laſt libel the budget; by that warrant he may 


order, as he before did, fix meſſengers, his official inſtru- 


ments, without knowledge to guide, or property to re- 
ſtrain them, in the abuſe of vnlimited power, to enquire 


for the author of that ſeditious work alſo, and to ſeize 


on any perſon, whom they may think proper, and his 
papers; and what law remains in allowed force at this 
inſtant to deter them from ſeizing, upon the ground of 


received opinion, the perſon of that hon. gentleman, 
whom ſome people alledge they know, and many 


believe, to have been, in part art leaft, the author of 
that excellent and unanſwered work? from entering 
his houſe abruptly, alarming his family, keeping him 
in cloſe” cuſtody; tumbling his moſt ſecret and confi- 


dential papers and deeds careleſsly into a ſack, as in the , 
former inſtances, and truſting them to the hand of a 
common and unreſponſible perſon, without ſchedule or 


ſecurity for recovery of them? In this caſe it is true, 
the outcry would be great and general, from the 
character of the perſon thus treated; his ancient family; 
his extenſive, though concealed gererofity, and his po- 


pularity in that large, manufacturing, and wealthy 


county, which he repreſents with ſuch entire ſatis- 
faction to his conſtituents, and ſo much reputation to 


bimſelf. But, on the other hand, what would not 


Lord Halifax 'have to ſay in his defence ? It would 
now be alledged in his favour, not only that there are 


numberleſs precedents upon the file of office, in juſti> 


fication of this practice, and that, if it be not legal by 


the written letter of the ſtatute law, it is law grown 
| F 2 6 5 - out 
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out of long uſage 't but that the houſe of commons, in 


c the very laſt winter, thought it ſo neceſſary a 
„ power in magiſtracy, that they refuſed to condemn 
et or to abrogate it.” It would be confidently aſked, 
% Whether their acquieſcence in the exerciſe of it, 
upon an expreſs motion, and after long debate, does 
not, prove, that they thought the power itſelf neither 
illegal nor dangerous? Whether, after this ſanction 
given to it by the indeciſion and reference of the houſe of 
commons, it is not to be conſidered as law, until the 
.courts of judicature have pionounced it is not? It is the 
duty of magiſtrates fully to exert whatever authorit 
is veſted in them, for the negleł of which they are ac. 
countable, as well as for the abuſe : and however Lord 
Halifax might. have heſitated upon the legality of 
general warrants before the queſtion came under conſidera- 
lion of the commons laſt year, from his own doubts of the 


validity of precedents of office, to conflitute law againſt the 


temper of the conſtitution and the freedom | of the ſubjett ; 
yet at this time, a ſecretary of ſtate ſtands obliged to con- 
fider this practice of office as authoriſed by the conſent 
and ſanction of the two houſes of parliament given to 
the continuance of it, until it ſhall be annihilated ju- 
dicially.“ This would certainly be his vindication, and, 
I think, a very plauſible, if not a ſufficient one. Beſide, 
the rank of the perſon makes no difference in the out- 
rage, though it would in the public reception of it. 
The law is no reſpeRor of perſons; the libel of a man 
of parts, of rank and eſteem, is more dangerous, than 
chat of an inferior; the ſame reaſoning and the ſame 
_ precedents, that juſtified one, muſt be admitted in juſti- 
fication of the other; and this may be done upon every 
Treaſon, upon which that was done, as the law now 
| ſtands, and ſuſpended as the determination is now un- 
- happily left. To prevent this uncertainty in ſo funda- 
2 mental an article of.0 our conſtitution, in which, in their 
„% ns wi. ob: — 
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judgment, /o be in doubt is to be in danger, the 220 (a. 
lumniated members of the minority honourably, though 

ineffectually, contended. And let the impartial public 

now decide, whether they are moſt indebted to thoſe, 
who laboured to bring this their great intereſt to an im- 
mediate determination, or to the 234 members of the 

majority of that day, who prevailed in having it re- 

ferred to a future trial at law: a method of deciſion, - 

which, it ſeems neither the importance of the queſtion, 


in full ſenate, nor the utmoſt endeavours of the party 
injured, nor the ordinary juriſdiction of the court of 
common pleas, nor the authority of the illuſtrious and 
truly patriot judge preſiding in that court, have, as yet, 
been ſufficient to bring on. 


A DEFENCE OF THE MAJORITY IN THE 
| HOUSE OF COMMONS, __ | 


ON THE QUESTION RELATING TO GENERAL WARRANTS. | 


IN ANSWER TO THE DEFENCE OF THE MINORITY, 


BY CHARLES LLOYD, ESQ 


PRIVATE SECRETARY TO THE RIGHT HONOURABLE : 
ane GRENVILEE. 


HE Defence of the Minority is writ with a ſvirit 
and eloquence of ſtile which ſufficiently diſtin» | 
guiſhes it from the vulgar and ordinary productions of 
party writers. It is ſuperior to the low ſcurrility and 
perſonal acrimony which of late have ſupplied the want 
of argument, fact and conviction; but which do not 
therefore become by any means leſs acceptable to a 
F * claſs 


nor the recollection of the moſt ſolemn aſſurances, given 


EE 


claſs of admirers, who are apt to 8 the virulence 


| 1 abuſe for wit, and the malignity of envy for a diſin- 


exeſted and generous independance. It contains, how- 
1 an appeal to the feelings and underſtandings of 
mankind: ; and ſubmits the conduct of two hundred and 
twenty gentlemen to the deciſion of the public. In 


this light, I have a right in common with every other 
man to enter freely into the diſcuſſion of i-, and to ex. 


preſs, my cenſure or approbation of it, together With 
the reaſons that influence my opinion. This I am the 


more readily inclined to do, as it is too bold i in its aſ- 
ſertions, and too plauſible in its argument, not to de- 


ceive many who, though not naturally inclined to think 
ill of miniſters. only becauſe Key are miniſters, - have. 
not the means of obtaining that information which is 
neceſſary to confute artful and fallacious repreſenta- | 


tions, contrived to ſeduce their affections, and to 


miſlead their Judgments. | It is to ſuch only that I ad- 
dreſs myſelf; for as- to, thoſe. who are under the in- 
fluence and prejudice of party, I by no means expect 


to gain their attention, much leſs do I attempt their 


conviction: time and the experience of themſelves and, 


others will do that by degrees which no arguments 
can effect; the well-interitionel will ſooner or later re- 


turn to their natural biaſs, and the others will become, 


at length, the dupes and victims to their avarice or 
ambition. 5 


I ſhall make no difficulty to bevin by declering that 
Jam neither che author of the letter alluded to, nor do 
I know who the author is: I have never read the thing 
itſelf, nor from the idea I have now conceived. of it, 
do I defire to read it, As Lam not intereſted therefore 
in juſtifying that paper, I ſhall content myſelf with 


making only ſome general obſervations upon the work. 
before me, which 1 mall eee to do with fairneſs, 


5 | To truth 
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truth and ſineerity; and by endeavouring to Gate facts 
and tranſactions as they really are, ſhall unn the 
only effectual defence of the majority. 5 


The defender then ſets out with arraigning the can- 
dour, and attacking the credit of the writer in the Ga. 
zetteer, for having miſ-ſtated and miſrepreſented the 
motion made in the houſe of commons, viz.' 4 Whe- 
ther a General Warrant from a ſecretary. of ſtate be 
warrantable by law or not.” In order to prove this a 
miſrepreſentation, he tells you he has been at the pains 
of tranſcribing the motion. out of the Votes, and gives 
it you as follows: That a General Warrant for ap- 
prehending and ſeizing the authors, printers, and pub- 
liſners of a ſeditious libel, together with their papers, 
is not warranted by law.” This he repreſents as formed 
upon the fingle caſe before them; upon this he every where 
ſtates his whole argument. What ſhall we ſay now of this 
author's candour, if we find upon examination that he 
has himſelf miſ-ſtated the motion; that the motion, as 
he has given it, was by the Houſe adjudged to be ſo 
little formed upon the ſingle caſe before them, at leaſt 
ſo little equal to the caſe before them, that they found 
it neceſſary, in the courſe: of the debate, to alter and 
amend it for that very reaſon, by common Agreement 
of all parties? The author has tranſcribed the motion 
as it was made upon the 14th of February ; he will give 
me leave to tranſcribe it as it ſtood amended on the 
17th, to which the debate had been adjourned; which 
I have my reaſons for inſerting, as he had doubtleſs 
his reaſons for omitting it:“ That a General Warrant 
for apprehending and ſeizing the authors, printers, and 
publiſhers of a ſeditious and reaſonable libel, together 
with their papers, is not warranted by law; although 
ſuch warrant hath been iſſued according to the uſage of 
office, and hath been frequently produced to, and ſo far as 

| 5 appear 
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» 
appears to this houſe, the validity thereof hath never been 
debated in the court of king's-bench, but the parties there- 
upon have been frequently bailed by the ſaid court.” 


Thus ſtood the queſtion, as amended by the conſent 
of thoſe who moved it; it was therefore ſuch as they 
had adopted; it was the only queſtion under conſidera. 
tion of the Houſe, when they voted to adjourn it for 
four months. The public will judge how fairly it has 
been repreſented by the defender of the minority. I 
will only obſerve, that it was ſo altered, in order to 
give the public a true idea of the caſe upon which this 
queſtion was agitated; that the warrant of Lord Hall 
far was not for a ſeditious, but for a ſeditious and 


 treaſonable libel; and that the circumſtance of having 


admitted to bail perſons apprehended under ſuch war- 
rants, inſtead of giving them their full diſcharge, is of 
fo much Importance to the queſtion of the legality of 
the- warrants, that in the opinion of an old, expe- 
rienced and able lawyer upon that occaſion, who will 
ever be eſteemed an honour to the profeſſion, it implies 
no leſs than an imputation of perjury, to ſuppoſe ſuch 
practice to have prevailed in the court of king's bench, 
unleſs the legality" of the warrants had been at the 
ſame time acknowledged by that court. . 


The public being thus in poſſeſſion of the true ſtate 
of the queſtion itſelf, I now proceed to examine the 
reaſoning of the defender upon the queſtion. 


_ Had the motion heen general, as ſtated by the Ga- 
ach &© Whether a general warrant from a ſecretary 
of ſtate be warrantable by law or not? It ſeems the 


author is of opinion, that it would have been ſuch, as a 


thinking and honeſt man might very fairly and con- 
fiſtently have voted egairft, though he had voted for 
the motion limited only to the cas of ſeditious libels.“ 

"OE | 1 moſt 
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1 moſt readily agree with him, that the two propo- 

ſitions are highly different; as different as an honeſt. 

zeal for the liberties of the ſubject (though, perhaps, in 
my judgment, as well as that of the defender himſelf, a 
miſtaken one) and a captious and partial pretence, cal- 
culated to ſerve no purpoſes but the purpoſes of party; 
to amuſe the public with the ſound of liberty; to ob- 

tain, under that ſpecious plea, a larger diviſion in par- 
lament z and by an ex poſt facto reſolution, that could 

extend to reach no further than to a particular and 

recent inſtance, to ſquint a cenſure of blame, oppreſſion 
and innovation upon the uninterrupted practice of 
office, juſtified by precedents produced from the time 
of the revolution, reaching, back perhaps to the re- 
moteſt times, and combined with the very eſſence of 
government. The two propoſitions are ſo different to 
my apprehenſion, that the one takes away from the 
executive power, an authority which may frequently 


be found eſſential to the very being of the ſtate; the 


other is merely trifling with the public, by profeſſing 


to give them a ſecurity to their liberties, when, 1 in fact, 


no ſuch ſecurity was s intended N. mui 


It ſhould ſeem as if ſeditious libels were conſidered 
by the gentlemen of the minority as a ſort of harmleſs 


* Tt may not be amiſs to Mis with regard to the modern 

-aFice of this modern office, that the office is mentioned amongſt the 
fir officers of ſtate upwards of 200 years ago, in the act of prece. 
dency 31ſt Hen. VIII. by which it is enacted, that the king's chief 
ſecretary ſhould take place above all others of his rank and degree: 
and that though tbe various papers and volumes of record which were 
brought to juſtify and confirm the practice, were confined only to 
the date of the revolution, it ſhould by no means be underſtood 
that it then took its riſe, having been frequently practiſed in former 
reigns; but that date was moſt eſpecially choſen as the happy æra 
of our liberties being confirmed, and the conſtitution — 


ypon its * foundation. 
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ſport, a mere exerciſe of wit and talents, and an inno- 
cent exertion of the liberty of the preſs. Perhaps they 
: may ſtile this very libel, upon which their complaint 
is founded, an irreverent paper, a licentious paper; that 
the unhappy man has gone rather into a blameable exceſs; 
that they do not pretend to juſtify it. Parliament has 
given it another ſtile: it ſtands branded by their re- 
ſolution * as a falſe, ſcandalous and ſeditious libel, 
containing expreſſions of the moſt unexampled inſo- 
Jence and contumcly towards his majeſty, the groſſeſt 
aſperſions upon both houſ-s of parliament, and tne 
maoſt audacious defiance of the whole legiſlature ; moſt 
manifeſtly tending to alienate the affections of the 
people from his majeſty, to withdraw them from their 
obedience to the laws of the realm, and to excite them 
to-traiterous inſurrections againſt his majeſty's govern- 
ment.” Do ſuch attempts as theſe ſo little intereſt the 
dignity of government and the public peace, as to re- 
. .quire to be excepteJ by an expreſs vote of Parliament, 
and to be conſidered as no higher an offence againſi the 
fate than the publiſhing a libel? Such are the defen- 
der's words; ſuch the manner in which theſe true and 
' temperate friends to liberty diſclaim the ſentiments of 
that abominable paper, which, if it had been adjudged 
to have excited, inſtead of trending to Excite, would 
have been xo leſ 2 crime againſt the ſtate than that of 
high-treaſon,, without any palliation whatſoever. | | 


| Such then is the tenderneſs. and concern of the de- 
tes of the minority, for the peace and good order 
of government, and the public ſecurity : let us now 
examine, whether he has been more truly zealous in 
the ſecuring the liberties of the individual, and“ de- 
fending the undoubted and un iſputed birth-right of 
the ſubject. The motion, take it as it was moved by 
Sir V. 1b, and ſeconded by Sir G. Se, ” 


„ „ 
the 14th, or as it ſtood amended in the adjourned debate 
on the 17th, contains what? It contains a reſolution. 
of one houſe of parliament, which therefore is only a 
declaration of their ſenſe of the law, not a judicial de- 
termination of law, which might be pleaded in a court 
ol judicature, that a general warrant for ſeizing authors, 
printers and publiſhers of a ſeditious (and treaſonable) 
libel, together with their papers, is not warranted hy 
law. This reſolution then would have been the only 
medium that could be found; the exact and preciſe 
remedy to the evil complained of; which, ** without: 
ſtirring captiouſly ſo delicate a queſtion of government, as 
that which they are with ſo little candour charged. 
with,” would have been ſufficient to have quieted the 
fears that had been ſo induſtriouſly infuſed into the 
minds of men upon this illegal and arbitrary proceed... 
ing. Let us ſce then what real ſecurity this reſolution 
would have given; and whether, with all the care, ac- 
curacy and nicety with which it was drawn, the cenſure 
of it might not poſſibly have been evaded by ſome 
future ſecretary of ſtate in fimilar inſtances. If he 
granted the warrants general, and for ſeizing the papers, 
he would, I confeſs, ſtand condemned under this re- 
ſolution; but ſuppoſe, as a poſſible caſe, he ſhould have 
granted a particular warrant, deſcribing the perſon, for 
the ſeizing the papers, and a general warrant for appre. 
hending che authors, printers and publiſhers ; I would be 
glad to know whether either of theſe warrants would fall 
under this reſolution; or whether, if the words treaſon-. 
able practices were 5 (and endeayouring to excite 
to treaſon, I ſhould ſuſpect to be a treaſonable practice) 
whether, in that caſe, a general warrant might not 
paſs uncenſured, including both the perſons and papers, 
If theſe evaſions could indeed fruſtrate that reſolution, 
as I conceive they would, J hope I may be pardoned in | 
W 
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having aſſerted, that this reſolution was oGtring a ſe- 
eurity to liberty, which theſe very gentlemen them 


ſelves, if ever they ſhould be ſo happy as to become 
'. miniſters, were left at full liberty to fruſtrate and 
evade, as often as they ſhould ſee occafion, and would 


conſequently amount, in Ee to 2 525 no ſecurity 
at all. . 


If the liberty of the ſubject be the 3 object to 4s 
conſidered, and it is proved to be incompatible with 
general warrants in one inſtance, it is inconſiſtent with 
the ſame warrants in any other. A future miniſter may 
change a word only in the form, and ſubject us to the 
ſame evil: liberty demands that there ſhould not be 
left a poſſibility of danger; if you grant us no more, 
vou grant us nothing. If, on the other hand, the 
ſafety of the public weal, in which is included the li- 
berty of each individual, ought to over - balance that 
poſſibility (and experience has proved it is only a poſ- 
fibility) of danger to the rights and liberties of the 
ſubject; if that be the ſentiment, and I believe it wa 48 
the ſentiment of every reaſonable man upon the occa- 
fron, —let us not amuſe mankind, and make that ex- 
ception only to our general reaſoning, which will give 
them no benefit, and is, perhaps, of all other, the in- 
ſtance the moſt dangerous to the public quiet. I feel. 

that in the preſent temper of the times, one is almoſt. 
afraid to call any thing a libel. Private characters are 
at the mercy of every nameleſs ſcribbler: the moſt 
ſecret anecdotes of domeſtic life are expoſed, miſtaken, 
miſrepreſented, by men who are ſtrangers to your cha- 
racer, your perſon, and almoſt to your name. This, 
however, is a private evil, and has this remedy, that by 
degrees abuſe will loſe its poignancy, and malice itſelf 
will be filent when ſhe finds herſelf no longer attended 
16. But the caſe of ſeditious writings is of more general 


miſchief. 
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miſchief. It is the ſubtle poiſon that creeps imper- 
ceptibly through every vein; the ſeed of jealouſy, re- 
volt, and civil diſcord; and it is at leaſt the parent of 
treaſon, if not the offspring of it. | 


The next thing the defender of the minority under- 
takes to lay before the public, 1s the proceeding of the 
court of common pleas, which he complains has been 
as groſsly miſrepreſented in the Gazetteer, as the motion 
had been miſ-ſtated, He aſſerts, with a very peremp. 
tory deciſion, © that the queſtion of the legality of the 
warrants is not now ſub judice, nor has ever been in 2 
courſe of legal determination.” To prove this affertion 
he has given extracts in his notes out of the ſeveral 
bills of exceptions, and endeavours to prove from them, 
c that the only queſtion now in legal iſſue, or that can 
be brought before the court, is, whether a ſecretary of 
ſtate be a juſtice of peace; I ſuppoſe he means within 
the ſenſe of the act of the 7th of James I. and the 24th 
of George II. I would be glad to know, whether by the 
words note in legal iſſue, he would imply what he firſt 
aſſerts, that the queſtion of the warrants never has 
been in iſſue before the court; or whether he means 
within the ſtrict ſenfe of them, that in thoſe ſeveral 
bills of exceptions the parties have thought fit to reſt 
their appeal upon Lord Hallifax not having been made 
a party to the bill, without inſiſting 1 the legality 
of the warrants under which they acted. ; 


In the ſeveral cauſes brought before the court of 
common pleas in conſequence of theſe warrants, it is 
neceſſary to obſerve there are two different complaints. 
The one is for having acted under an illegal warrant, 
as in the action by Wilkes againſt Wood, where the le- 
gality of the warrant ig the ſole thing in iſſue; in barr of 
which action, Mr. Mood is adviſed by his' counſel to 
plead that Lord Hallifax was not made a party, accord- 
ing to the 7th of Ane I. and 24th of George II. 
| „ 
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This plea however 5 over-ruled', this court potted to 
determine the cauſe, and actually give damages to the 
plaintiff; by which the warrant ſtands condemned. The 
bill of exceptions is only in the nature of an appeal from 
this deciſion. The other ground of complaint, as in 
the action brought by William Huckell againſt one of 
the meſſengers,” is twofold; for having acted under an 
illegal warrant, and for having miſtaken the object of 
that warrant, in apprehending one who was neither 
author, printer, or pubiiſher of the libel therein ſpeci- 
hed. In this latter inſtance it is evident that the plead- 
ing the legality of the warrants would be of no effect; 
it is particularly expreſſed in the bill of exceptions 
quoted in the note, That ſuch ſcizure and impriſon- 
ment were not made or done in obedience to the ſaid war- 
rant; nor had the ſaid defendants, or any of them in 
that behalf, any authoriiy thereby.” It was equally inef- 
fectual to make uſe of the other plea in barr of the 
action, viz. that Lord Hallifax had not been made a 
party, ſince it was evident they had not acted under 
any authority from him, not having acted in obedience 
10 tis warrant. It was therefore determined, that upon 
the wwhole caſe the ſeveral matters ſo produced and proved 
were not ſufficient to barr the ſaid William Huckell of 
his action. In this cauſe therefore there were alſo da- 
mages given; to which a bill of exceptions was taken. 
The difference between theſe two cafes ſhould be care- 
Fully diſtinguiſhed. In the latter caſe, the legality of 
the warrant was not properly perhaps in iſſue before the + 
court: the defendants ſtood condemned upon the very 
face of the tranſaction; it was neceſſary for them to 
prove that they had acted under the warrant, before 
they could reap any advantage from the legality of it. 
In the other caſe, how was it poſſible, in the name of 
common ſenſe, to come to any determination upon the 
merits of that cauſe, without taking into conſideration 


che only object of it! Had the court indeed OT 
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the plea, mentioned in the bill of exceptions, in barr of 
the action, viz, That Lord Hallifax, and thoſe who acted 
under his warrant, were entitled to the benefit of parti- 
cular acts of parliament, by which alone they would then 
have been entitled to a verdict with coſts, they might 
indeed have. avoided entering into the merits of the 
cauſe before them; but they rejected the plea, they 
tried the cauſe, and gave damages for the plaintiff.” 
Damages for what? Becauſe Lord Halifax was or was 
not a juſtice of the peace? Becauſe he ought not to 
have been made defendant, where in fact he was not 
made defendant with them in that action brought 
againſt them ? What can the author mean, or what can 
he conceive was in iſſue before the court when thoſe 
damages were given, if the legality of the warrant was 
not before them 2 3 


In order to give the ok 4 more full idea of the queſtion, 
it is neceſſary to ſtate the acts of parliament alluded to, concern- 
ing the privilege of a juſtice of peace, by which they will ee 
how little that could be made the only queſtion in legal iſſue. 


Buy the th of James J. if any action be brought againſt a juſtice 
of peace for any thing done in his office, he may plead the general 
iſſue, and give the ſpecial matter in evidence; i. e. he may plead 
not guilty to the whole charge, and juſtify himſelf upon the ſpecial 
matter, or the peculiar circumſtances of the caſe, © - 


: By the 21ſt of James I. ſuch action ſhall not Wan but 3 in the 
county where the fact is committed. 


By the 24th of George II. no writ ſhall be ſued out rw 
Juſtice for any thing done by him officially, without notice in 
writing given a month before the ſuing out the ſame, containing 
the cauſe of the action, indorſed with his name and place of abode; 
for which he ſhall be liable to the fee of one ſhilling, and no more: 
and unleſs it ſhall appear that ſuch notice was given, the juſtice 
ſhall be entitled to a verdict and coſts. The juſtice may, at any 
time within one month after ſuch notice, tender amends to the 
party complaining ; and if it thall appear that he has offered ſuffi- 
cient amends, he ſhall recover a verdi and coſts, No evidence 
ſhall 
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8 much for the matter of fact conceraing the pro- 


ceedings in the court of common pleas, which I have 


been the more tedious in explaining,” as the defender 
of the minority ſeems to lay ſo great a ſtreſs upon that 


part of his argument. I will now proceed to apply this 
reaſoning to the conduct of the majority, who ſtand 


accuſed of having had recourſe to this fallacious argu- 


ment, to avoid determining this great and important 
queſtion. After what has appeared in the foregoing 


pages, I flatter myſelf the reader will think there was 


ſome reaſon to enlarge upon the impropriety of de- 
ciding in parliament, a queſtion then depending in a 
court of judicature; they may be inclined, perhaps, 
notwithſtanding the contrary aſſertions, to acknowledge 

that the queſt:on was then depending ; nay, that it has 
fince been actually decided in a court of judicature. If 
it had not been in iſſue, it is e ident it was in the power 


of any one of the parties acting under that warrant, to 


Have brought it into iſſue at his option; and that ar. 


gument alone would have been ſufficient to evince the 
impropriety of the interference of parliament, unleſs 
where the neceſſity of ſome peculiar circumſtances had 


mall be admitted for the plaintiff an trial. any cauſe of action, 


except ſuch as is contained in the notice. No action ſhall be 
brought againſt any conſtable, or other Meer, acting in obedience to the 
warrant of a juſtice of peace, until demand hath been made by the 
party, in form, of the peruſal and copy of ſuch warrant, and the 
fame has been refuſed or neglected for the ſpace of fix days after 


ſuch demand: and if, after obtaining ſuch copy, an action be 


brought without making the juſtice defendant, the jury ſhall give 
the verdict for the defendant, on the warrant being produced and 
proved, notwithſtanding any defect of juriſdiction in the juſtice, 
If ſuch action be brought againſt the juſtice and conſtable joint!y, 
on proof of ſuch warrant, the jury ſhall find for the conſtable: 


and if verdi be given againſt the juſtice, the coſts recovered by | 
the plaintiff ſhall be taxed by the proper officer, ſo as to include 


ſuch coſts as the plaintiff is liable to Pay to ſuch defendant, for 
whom ſuch verdict is found. 
abſolutely 
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abſolutely required their interpoſition. What then, ſays 
the defender, has parliament never proceeded to exa- 
mine into abuſes by a motion in either Houſe, to ex- 
preſs the ſenſe of that Houſe by a general reſolution, 
and upon that reſolution #o bring in a bill? Have they 
forgot the caſe of Lord Chief Juſtice Keeling ; of Lord 
| Danty; of Lord Chief Juſtice Scroggs ; and of Lord 
Marlborough ? * which if not thought appoſite each 
ſeparately to every point, yet in the whole, and taken 
together, is conclufive to every material circumſtance 
in the proceeding of laſt year?“ No: the defender 
may be aſſured thoſe caſes are not forgot; but though 
this kind of collective precedent may be very conclu- 
five to our author, and to the gentlemen of the mino- 
rity; yet he will pardon me, if I confeſs I am unable 
to perceive how theſe inſtances, which taken ſeparately 
are moſt certainly nothing to the purpoſe, can when 
bundled together become appoſite to the preſent queſ- 
tion. Two of the caſes regard the ſupreme judges of 
a court of judicature ; one wantonly abuſing his au- 
thority, and perverting the law to the purpoſes of vexa- 
tion and oppreſſion ; the other pleading uſage indeed 
for a practice, which was dangerous to the ſafety of 
the ſubject, but which was by no means juſtified by the 
neceſſities of the ſtate: both ſo far from being in a 
courſe of trial, that they were amenable to no court or 
tribunal; but to the great ſource and guardians of our 
law, the high court of parliament afſembled. The two 
| other caſes, the one 1s a caſe of high treaſon in Lord 
Marlborough, ſuſpected of aiding and abetting the king's 
enemies; a Caſe which, as well as that of Lord Brooke 
and the Earl of Warwick, in 1640, on ſuſpicion of cor. 
reſponding with rebels actually in arms withia the 
kingdom, if I underſtand any thing of the author's 
reaſoning, he does not himſelf wiſh to except from the 
power of General Warrants: the other is the caſe of 
| Vor. * G | Lord 
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Lord Darby, 4 member of the houſe of commons, | 


who at the requeſt of his father was apprehended by 
Lord Nottingham, without any colour of a crime al- 
ledged, and merely from private family conſiderations. 
How any, or all of theſe inſtances, can be applied to 
the preſent caſe, I am at a loſs to imagine; not one of 
them in a courſe of legal determination ; two of them 
exempted from any ordinary courſe of law, and the 
other two cafes differing effentially in their nature 
from the cafe in queſtion. „„ 


The defender of the minority, upon the ſtrength of 
theſe precedents however, ſuch as they are, and upon 
his repreſentation of the proceedings in the court of 
common pleas, triumphs not a little; and imagining 
this to be the forte of his argument, boldly aſſerts, © that 
the whole defence of that day confiſted in arguing upon 
the impropriety of deciding in parliament a queſtion 
then depending in a court of judicature.“ I truſt ! 
have ſaid enough to induce my reader to be of opinion, 
that had there been no other argument made uſe of 
- againſt ſo haſty a reſolution, it would alone have been 
ſufficient, unleſs out-weighed by ſome very important 
neceſſity. But, under favour of the defender, I can by 
no means agree that the whole defence of that day did 
turn upon that point alone. I will take leave to refreſh 
his memory with ſome of the principal Arguments 
which I conceive to have determined the majority upon 
that queſtion, In the firſt place, the little neceſſity 
there appeared at that time of examining into a power, 
which could not be decided but with the utmoſt gra- 
vity and deliberation, which had the ſanction of unin. 
terrupted uſage, and which did not appear in the pre- 
ſent inſtance to have been abuſed, fince it had not been 
made uſe of to entrap or entangle innocence, but mani- 
f. feſtly with the 1 intention of diſcovering and bringing to 
: © gra 
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puniſhment a daring and dangerous offender. The in- 
ſafficieney and futility of the "Propofirict, which might 
ſerve to alarm the jealouſies, but could not ſecure the 
liberties of the ſubject; whilſt a reſolution upon the 
journals, confined to the caſe of ſeditious libels only, 
left the warrants, in all other caſes, ſtill more confirmed 
and authoriſed by that tacit approbation. That the 
caſe of ſeditious and treaſonable libels was ſo far from 
deſerving to be a particular exception, that there are 
few inſtances that more ſtrongly juſtify the neceſſity of 
the practice. That if the Houſe of Commons ſhould 
be prevailed upon to paſs their cenſure upon ſuch war- 
rants, by their reſolution, and if afterwards the Lords, 
when appealed to in their judicial capacity, from the 
deciſion of the courts below, ſhould think fit to con- 
firm the practice, and to declare the legality of them, 


one of theſe two things muſt happen; either the courts 


of law muſt be divided and confounded in their opi- 
nions, or the dignity of the houſe of commons muſt 
ſuffer in the neglect and contempt of their reſolution. 
That if the houſe thought proper to take cognizance 
of general warrants at all, and to diſcuſs the legality of 
them, it imported them to go further, to probe the 
evil to the bottom, to examine it with all the ſolemnity 
ſo great a queſtion demanded, to form the whole into a 
law, which ſhould henceforward be an effectual ſecurity 
to our freedom, and an unerring guide to all future 
miniſters, in the exerciſe of a very dangerous diſcre- 


| tionary power. That in order to this, it would be ne- 


ceſſary that it ſhould be brought before the houſe, 1n 
the form of a bill for regulating the conduct of the 
ſecretaries of ſtate in all caſes; that in this form it 
might be duly weighed in the ſeveral ſtages of the bill; 
the parts of it, and poſſible caſes, thoroughly con- 
ſidered; and that when it was perfected, it might be 


determined, not by the haſty, and if I may be permitted 
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to ſay ſo, the ineffectual reſolution of one houſe, but 


that it might receive the ſolemn ſanction of the legi. 
| ature, and paſs into a law. | 


Theſe were among the principal arguments that were 
urged againſt the motion, and which occafioned the vote 
by which the conſideration: of it was poſtponed for 
four months. Whether they have any force or not, 
mankind will judge ; and if they are ſerwouſly attended 

to, I need not fear their deciſion. 


With regard to the bill brought in 5 Sir 3 
Philipps, i in conſequence of his engagement for that 
purpoſe, it is very well known, and indeed it did occa- 
ſion ſome ſurpriſe, that it was received by the gen:lemen 
of the minority with the ſtrongeſt degree of prejudice 
and diſguſt. Their reaſons for it they beſt know: 
certain it is they. did not then aſſign the reaſon given 
by the defender; they did not then ſeem afraid to bind 
the faculties of government too tight, and to gain more 

to the cauſe of liberty than they deſired. But it ſeems they 
could not regulate what they did not allow t exiſt. What 
wretched quibbling upon words ! they could endeavour 
to regulate the conduct of ſecretaries of ſtate, by an in- 
effectual reſolution of one houſe ; but when it was offered 
them to regulate the practice effectually, by a bill founded 
on the words even of their own motion, if they had diſliked 
that of Sir John Philips, they could nor conſent to regu- 
late what they did not allow to exiſt. They had calculated 
their reſolution to ſuch a nicety, that hat only was ſe- 
curity to liberty ; ; the alteration of an iota in matter or 
in form, fruſtrated their intentions for * BATS 
welfare. 


The ABefender of Fa minority . hun had r re· 
N to one method of gaining the public on his fide, 
which he will permit me to ſay is neither fair nor ju- 


dicious, ſince with whatever art ſkill it may have 
: been 
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been practiſed, the fallacy of it appears too openly to 


have any effect upon an unprejudiced reader. He has 


ſuppoſed an inſtance, which he had no cauſe to ſuppoſe, 
of grievance and oppreſſion; he has drawn a character 
in the moſt flattering colours, whether real or fictitious 
he beſt knows, to engage the affection of his reader: 
he applies that character to a writing which, give me 
leave to ſay, ſuits as little with it as falſehood and miſ- 
repreſentation do with candour and integrity, or blun- 
dering and 12norance with knowledge and ability : and 


he then ſuppoſes that wh ch has never yet been called a 


ſeditious or treaſonable libel, to be treated as a ſedi- 
tious or treaſonable libel; he heightens his picture 
with every circumſtance of allufion, of ſacks, and 
papers, and meſſengers, and then ſets himſelf to argue 


upon what upon the phantom of his own imagina- 


tion. What is this but trying to alarm our paſſions, 
when he fears he has not yet convinced our reaſon, A 
ſecretary of ſtate, as any private ſubje& may do, may 
violate the laws of his country, may be guilty. of op- 
preſſion and injuſtice; but if he does it, he does it at bis 
peril : the times are not likely to wink at violence: till 
a minifler has been proved guilty of injuſtice, we have 
no right to apprehend it from him; when he ſtands 
convicted of it, there are laws that will know how to 
reach him. On the other hand, when the author of 
the Budzet, be he whom he will, chuſes to amuſe him- 
ſelf with writing treaſonable and ſed tious libels againſt 


the peace and quiet of the ſtate, the ſtate will take cog- 


nizance of him, I make no doubt, as of any other com- 
mon offender. So long as he confines himſclt to po- 
litical, but lawful diſquifitiens, perſonal indecency and 
contumelious expreſſions, will, I truſt, be forgiven him, 
and will be attributed to ſome writer whoſe acrimony 
flows. from a heart conſumed with envy, ſpleen, con- 
ceitedneſs and ſelf-importance, from one who has been 
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taught to think himſelf a ſtateſman, and who would be 


too happy to be able to think himſelf a miniſter. 


The public have now before them the arguments on 
both ſides, and I ſhould not hefitate to make my ap- 
peal to them, if they could receive an appeal, where 
parliament has already given its deciſion. They have, 
perhaps, expected to hear f om the defender a regular 
and alarming ſyſtem laid open to them, by which an 
arbitrary adminiſtration had endeavoured to overthrow 
the bulwark of their liberties : that the privileges of 
parkament had been daringly violated ; that ſome dan- 
gerous innovations had been attempted to annihilate 
Magna Charta, the Habeas Corpus, or ſome other pillar 
of the conſtitution : in ſhort, that ſome innocent man had 
been oppreſſed by arbitrary violence, tyranny, and per- 


ſecotion. This indeed might juſtify the language that 


has been held, and the ſpirit which has been endea- 
voured to be infuſed into the nation. What will they 
find as the object of ſo much alarm and jealouſy ? An 
adminiſtration vindicating the dignity of the erown, 
je athority of parliament, and the public peace and 

d order of the ſtate. Not innovating, not proceed- 
ing with haſte or violence, but ſubmitting their judg- 


ments to the practice of their predeceſſors in office; ex- 
erting ſuch powers only as had been eſtabliſhed by re- 


peated ufage, which had frequently appeared before 
courts of judicature, had never been queſtioned in 
them, but by the practice of thoſe courts had been 
acknowledged and confirmed. Powers which the beſt 
friends to liberty had never ſcrupled to exerciſe, and 
which the moſt violent aſſertors of regal authority had 
never dared to. abuſe : they will find the object of the 
complaint ſuch as even party is become ambitious of dil- 
claiming z and the offence of ſo public and ſo heinous 


a nature, t that parliament has paſſed upon it unani- 
= moully 
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mouſly the ſevereſt cenſure, Where then is the griev- 
ance, where then is the foundation of ſo much clamour ? 
Have the officers in the execution of theſe warrants 


undeſignedly miſtaken the objects of them? Will the 


parties aggrieved deny that they have had ample ſatis- 
faction? Have they ignorantly exceeded the powers of 
the warrant in a ſingle circumſtance? If they have, the 
law is open; no miniſter defires to ſcreen them from 
the law; the law knows how to puniſh and redreſs» 
What then does the whole charge amount to? It 
amounts at laſt to this ſingle propoſition that they 
did not ſuffer themſelves to be the dupes of a party, 


in acquieſcing in a reſolution that they thought neither 


conducive to private liberty, c or conſiſtent with public 
ſecurity. | | 


After all that 15 been ſaid, is it poſſible for me to 
diſmiſs my readers, without lamenting, moſt ſeriouſly 
lamenting, the unhappy temper of the times? Ex- 
hauſted by a bloody and expenſive war, not to make 
uſe of peeviſh or harſh expreſſions, which may» point 


out, but will not remedy paſt evils; burdened: with 


grievous but neceſſary taxes at' home ; hated and envied 
for our ſucceſſes abroad; with an ambition murmuring 


that we poſſeſs no more, yet perhaps unable to main. 


tain or occupy what we poſſeſs; threatened with evils, 
which our united ſtrength can ſcarce avert, and which 
our domeſtic diſcord may too quickly haſten; in thig 
ſituation, is it a time for private jealouſies, private diſ- 
contents, and private intereſts to conſume the interval 
that peace affords us? Is this a time to refuſe aſſiſtance 
to the public, and to endeayour by every artifice to 


fruſtrate the aſſiſtance which is offered to it by others? 


To ſow the ſeeds of diffidence and groundleſs appre- 
henſion; to encourage murmurs, and to excite reſiſt. 
ance againſt Parliamentary impoſitions? To divide 
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perfected the happy union of his ſubjects? 
are any amongſt them who are not quite devoted to 
the cry of faction; wwho ars yet ſenſible to the feelings, and 


92 | 
again the united Ml ? To revive the diſtinctions 
of party; wantonly to ſound the alarm of privilege 
and prerogative, of whig and tory, when the wiſdom 
and goodnels of the common father of his people had 


If there 


open to the call of their country; let them in time reſpect 


her diſtreſſes ; ſuſpend, at leaſt, their diſcord and am- 
bition; diſappoint the malice of our enemics ; confirm 


the glories we have acquired; and no longer endeavour, 


by the treachery of inteſtine diviſions, to accompliſh 


what the united powers of Europe by open force have 


in vain attempted. For once let a true public ſpirit 
| prevail over intereſt, prejudice, and paſſion, and unite, 
for a time at leaſt, the inconſtant patriots of this * 


. 
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A LETTER CONCERNING LIBELS, WAR. 
RANTS, THE SEIZURE OF PAPERS, 
AND SURETIES FOR THE 28300 OR BEHAVIOUR; 


WITH A VIEW TO SOME LATE PROCEEDINGS, 


AND THE DEFENCE OF THEM BY THE MAJORITY. 
WITH - THE POSTSCRIPT AND AN APPENDIX. 


IN A LETTER TO MR. ALMON. 


Dye child may rue, that is unborn | t 
The hunting of that day. 518 CHEVY CHACE. 


SIR, 
OME weeks afier my ſon's ſending you à letter 
to the Public Advertiſer, J was ſurprized with the 
ſight of a *pamphlet, wherein a contrary doctrine is 
conveyed, although I cannot ſay directly affirmed; 
From which laſt circumſtance l gueſs it to be the work 
of ſome enterprizing attorney, retouched by his ſupe- 
rior, who has ventured to aſſert in print, what I do not 
remember to have heard any one gentleman avow in 
parliament, and for that reaſon, among others, has at- 
tracted my notice and indignation. 


Indeed the diſcourſe of late has run ſo a upon 
libels, warrants and reſolutions of parliament, that 
every body's thoughts have been turned to theſe points. 
Now, I do not think myſelf at liberty to ſcan the pri- 
vate actions of any man, but have a right to conſider 
the conduct of every man in public; and to approve 
or to condemn his doings as they appear tome to be cal- 
culated, either for the "good or the hurt of his coun- 
ty. 
| 4 The Majority Defended. | 


A king 
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4 king of England may be conſidered in two re- 
ſpects, either in a public or private capacity. In the 
latter he may, as a man, indulge his own humour, in 
the eſtabliſhment of his houſhold, and the choice of 
his immediate ſervants. But in the former he is wholly 
a creature of polity ; his crown, his power, and his re- 
venue are derived from, and circumſcribed by, act of 
parliament. He 1s indeed the firſt in rank of the 
three independent parts of the legiſlature, and the ex- 
ecutive hand of the whole; but the miniſters and offi- 
cers by which he carries on the government, are the 
ſervants of the community, and the public weal is the 
ſole object of the entire political frame. In order, 
however, to preſerve a proper reſpect and chaſtity of 
idea with regard to the crowned head, the royal name 
is never to be introduced into any queſtion of public 
tranſactions. With this view it is eſtabliſhed as a 
maxim, the king can do no wrong. In truth he is ſup- 
poſed to do every thing by the advice of his council 
and miniſters. The ſpeeches from the throne ; trea- 
ties of peace and war; the application of public re- 
venue; appointments to offices in the ſtate; the di- 
rection of crown proſecutions; and, in a word, every 
other act of government muſt therefore be always de- 
bated, queſtioned, and blamed as the acts of the mi- 
niſter. As nothing can be done in a limited monarchy, 
but what ſomebody is to be accountable for it, ſo 
every miniſter in his department is to be reſponſitſe 


accordingly, and to act at his peril. 


There is no inſeparable connection between a miniſter 
and the ſovereign. The latter is not, by the duty of his 
office, to ſupport any one man againſt the general ſenti- 

ments of his people; and of courſe, whatever is 
. ſaid or written againſt the adminiſtration, is not be re- 


garded as an attack upon his throne, Indeed were it 
„ 7 mes 
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otherwiſe, no act of a | miniſter could ever be arraigned, 
and no liberty of the preſs exiſt ; for, every enquiry, 
and cenſure in print, would be ſowing ſedition, if not 
high treaſon in the ſtate. . 


By the old conſtitution, and afterwards by Magna 
Charta, no man could be put upon his trial for any of 
fence, until a grand jury had found a bill of indi&- 
ment, or, of their own knowledge made a preſentment 
thereof. By degrees, however, and by virtue of par- 
ticular ſtatutes, crimes againſt the peace became pre- 
ſentable by conſervators, or juſtices of the peace. In 
proceſs of time, miſdemeanors came to be proſecuted 
by an information filed by the king's coroner or attorney, 
that is, the maſter of the crown ,office; and this was 
conſidered as the preſentment of the king. A petty 
jury was afterwards to try the truth of every ſuch in- 
dictment, preſentment, or information. But Henry 
the 7th, one of the worſt princes this nation ever knew, 
procured an act of parliament which, after reciting 
many defects and abuſes in trials by 3 Jury, and pretend- 
ing a remedy for the ſame, gives a ſummary juriſdic- 
tion to certain great officers of ſtate, calling to them a 
biſhop, to ſummon, try, and puniſh of their own mere 
diſcretion and authority, any perſons who ſhall be ac- 
cuſed of the off-nces therein very generally named and 
deſcribed, In ſhort, the court of ſtarchamber is, by 
this act, fo enlarged in its juriſdiction, that it may be 
ſaid to be erected, and both grand and petit juries in 
crown matters are in a great meaſure laid aſide, as the 
attorney general now brings every thing of that ſort 
before this court, which, by its conſtitution, never can 
make uſe of either. In lieu of an indictment or pre- 


ſentment of their peers, people of all degrees are put 
on their trial by a charge framed at the pleaſure of the 
e called an information, and filed by 


him | 


„ 
him ex officio, without even the ſanction of an oath ; 
and the ſtarchamber decide thereon moſt conſcientiouſ- 


ty, but, as moſt true courtiers would wiſh to do, with- 
out the intervention of a Jury. The faces of the ſub- 


ject are ſo ground by this proceeding, that every body 


at length is armed, and the people in ſtruggling with 
the crown happening to get the better, the patriots of 
the time ſeized an occafion, towards the latter end of 
the reign of Charles the firſt, to extort from that mar- 
tyr to obſtinacy, an act for the abolicion of this moſt 
oppreſſive juriidiftion. But, by ſome fatality, the at- 
torney-general's information, was overlooked and ſuf- 
fered ſtill to remain, and the uſe that is now made of 
| It every body knows. It is reported, however, that my 
lord chief juſtice Hale had ſo little opinion of the le- 
gality of this kind of information, that he uſed to ſay, 
c If ever they came in diſpute, they could not ſtand, 
* but muſt neceſſarily fall to the ground.” And im- 
mediately after the revolution, when members of par- 
Hament were actuated by the genuine and pure ſpirit 
of liberty, before the hopes of adminiſtration, or the 
luſt of power, had debauched their minds, on the 24 
of February 1688-9, that famous lawyer © Sir George 
25 Treby reports from the committee appointed to 
„bring in the general heads of ſuch things as are atſo- 
6 Iutely neceſſary to be conſidered for the better ſecur- 
ce ing (as the commons' journals expreſs it) of our re- 
« ligion, laws, and liberties, that the committee having 
& taken into conſideration the matters to them referred 
« had agreed, for that purpoſe, informations in the court 
„ of king's bench to be taken away; which reſolution 
es being again and diſtinctly read to the houſe by the 
« clerk, and the queſtion put thercon, was immediate- 
« iy agreed to by the houſe,” 
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It was alſo long thought, they could not be filed, 
where the king was not immediately concerned, and 
ſo the old books ſay; but it is now certain that they 
are not limited by any thing beſides the diſcretion of 
the attorney-general, who is an officer of the crown, 
durante bene placito, and not upon oath. They may, 
in time become an ordinary engine of adminiſtration, 
as much as any gazette or common courier. Indeed, 

the ſecreſy, eaſe, and certainty of lay ing a man under 
a heavy proſecution in the crown- office, without any 
| cont by this mode of information, are what ren- 
der it much more formidable than the common, regu- 
lar information, which, by virtue of a ſtatute paſſed 
foon after the revolution, cannot now be filed, for any 
treſpaſs or miſdemeanor, without expreſs order of the 
king's bench, and the informers entering into a recog- 
nizance to pay coſts to the defendant if acquitted up- 
on the trial; or if ſuch informer do not proceed within 
a year, or procure a noli proſegui. The attorney: general, 
however, informing ex officio never pays any coſts: ſo 
that he may harraſs the peace of any man in the realm, 
and put him to a grievous expence, without ever try- 
ing the matter at all. Indeed the coſts of the crown- 
office are ſo enormous, that any man of middling cir- 
cumſtances, will be undone by two or three plunges 
there. Moſt bookſellers and printers know this very 
well, and hence ſo few of them can be got to publiſh 


a ſtricture upon any adminiſtration. 


It is a power, in my apprehenſion, very alarming, 
and a thinking man cannot refrain from ſurprize, that 
a free people ſhould ſuffer fo odious a prerogative to 
exiſt, It has been, and may moſt certainly be again, 
the means of great perſecution. In truth, it ſeems 
to be a power neceſſary for no good purpoſe, and capa- 


ble of being pus. to a very bad one. For, although 
a man 
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a man may doubt whether a grand jury in times of 
violent party, would always find a bill of indictment, 
or preſent, yet there can be none but that a court of 
king's bench would grant an information, wherever it 
could, by any adminiftration, be applied for with the 

leaſt foundation. It is ſtill more wonderful that, ſince 
this prerogative is exdured, there has been no act paſſ- 
ed to ſubject the attorney- general, provided he did not 
purſue his information, or upon trial was nonſuited, or 
had a verdict againſt him, to che 2 of full coſts 
to the party abuſed. 


When L. H. was of the cabinet, and at the head of 
the law, the attorney-general filed an information ex 
officio againſt a vice chancellor of Oxford, and, after 
putting him to a vaſt expence, juſt before trial, entered 
a noli proſegui. Soon after he filed another information 
for the ſame offence, and when a like expence was in- 
curred, entered another xo projequi. In ſhort, this 
politico-legal game was had reſort to, becauſe there was 
no evidence to convict, and was dropped and renewed 
in order to oppreſs to the extreme charge of the worth. 
leſs doctor, and to the infinite diſcredit of a moderate 
king, Durivg the reign of this law lord, the ſame 
ſtarchamber weapon was frequently brandiſhed, like 
Meduſa's head, to terrify and benumb individuals. A 
ſecret and efficacious method of preſerving the peace ! 
Many an uſeful publication has been nipped in the bud 
by an information ex officio (that great ſuppreſſor of 
truth) and by the gripe of its executioner, (that enemy 
to light) the meſſenger of the preſs. The miſerable. 
object of it has been frequently awed into giving ſe- 
curity for his future behaviour, without any legal 

ground either for that or for the proſecution; and in 
this ignominious ſtate of apprehenſion, uncertainty, 
and bondage has he been kept for years together, with- 
| out 
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out the information being withdrawn or the ſurety 
given up-. | 


The oppreſſion, indeed, can go no farther ; for, if - 
the trial proceeds, that ſecurity of Engliſhmens' rights, ö 
a jury, muſt be called in. Some late ſtatutes, how- | 
ever, ( ſhould juſt obſerve) in particular inſtances, 
have given a ſummary and final juriſdiction to juſtices 
of the peace, in matters of exciſe, game, &c. where the 

proceedings and deciſions are arbitrary, vexatious, and 
partial enough I believe; but this does not reach to 
ſuch a Jength as to endanger, perhaps, the conſtitu- 
tion itſelf, | 


There is no offence which is oftener proſecuted by an 
information, ex officio, than a libel, Now, many judges 
before the revolution, and perchance ſome ſince, have 
faid that, in law, a paper may be a libel, whether the 
charges in it be true or falſe, againſt a good or a bad 
man, the living or the dead; nay, that the truth of it 
iseven of it is even an aggravation of the crime : that + 
every libel is, by conſtruction of law, againſt the peace; 
and (in very late times) that it is an actual breach of 
the peace; and (at laſt) that ſecurities for the good be- 
haviour may be demanded of any man, charged with 
being the author, printer, or publiſher. And yet after 
all, I do not learn by what certain figns one can know. 
whether any particular pamphlet or paper will induce 


any reader to commit a breach of the Peace, 8 
not. 


I think one may ſay of the lawyers, who have thus 
matured. the doctrine of informations, that they have. 
been very aſtute in the forging of chains for mankind. 
Nothing indeed can be added but the revival of a po- 
ſition, to be met with likewiſe in ſome few caſes before 
the revolution, that a N is 8885 to try the fact of pub- 
| lication, 
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lication, and muſt leave the intention of the words to the 
Court, for their conſtruction; unleſs, indeed, it could be 
contrived to get rid of juries entirely, that is, to eſta- 
bliſh in perfection the ſtarchamber a- new. Already 
almoſt any thing that a man writes, may, by the 
help of that uſeful and ingenious key to con- 
ſtruction, and innuendo, be explained to ſcandalize go- 
vernment, and of courſe be a libel; and could the laſt 
mentioned impediments be totally removed, inſtead of 
being only now and then got the better of by the dex- 
terity of a judge, no writing whatever could N 
eſcape conviction. | 


However, it is only in conformity with common par- 


lance, that I ſpeak of law and fact in a libel as diſtince 


things; to myſelf they appear to be inſeparably united, 

For, a criminal proſecution and trial can only be had 
for a crime; now the mere ſimple publication of any 
thing not libellous (there being no public licenſer) is 
no crime at all; it is then the publication of what is 
falſe, ſcandalous, and ſeditious, that is the crime, and 
ſolely gives Juriſdiction to the criminal court; and that 
therefore is what muſt, of neceſſity, be ſubmitted to 
the jury for their opinion and determination. A de- 

' cifive argument to the ſame purpoſe may be drawn 
from the conduct of the lawyers themſelves in this 
very matter. For, it is agreed, on all hands, to be 
' neceſſary for the crown pleader to fet forth ſpecially 
ſome paſſages of the paper, and to charge it to be a 
falſe or malicious libel. Now, this would never be 
done by the law pleaders, ſubmitted to by the attorney 
general, or endured by the judges, if it was not eſſen- 
tial to the legality of the proceeding. The kings 

bench in granting the information, only act like a 
grand jury in finding a bill of indictment, and in effect 


* no more than _ that, ſo far as appears to them, 
the 
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the paper charged ſeems to be a libel, und therefore the 
perſon accuſed ſhould be put upon his trial before a 

Jury, whoſe bufineſs it will be to enter thoroughly into 

the matter, hear the evidence examined, and what the 

counſel can ſay on both ſides, and from thence form a 
judgment upon the whole, which after ſuch a diſcuſ- 


ſion, it will not be difficult for any men of common 


underſtanding to do. Whether the contents of the pa- 
per be true, or falſe, or malicious, is a fact to be col- 
lected from circumſtances, as much as whether a treſ- 
paſs be wilful or not, or the killing of a man be with 
malice forethought. © Whether any act was done, or 
any word ſpoken, in ſuch or ſuch a manner, or with | 
« ſuch or ſuch an intent, the jurors are judges, - The | 
court is not judge of theſe matters, which are evi- 
ec dence to prove or diſprove the thing in iſſue,” 
This is our law, both in civil and criminal trials, 
although the latter are by far the more material, 
becauſe what affects our perſon, liberty, or life, 
1s of more Es than what only affects , our 
property. 

Were I 8 a juror, I mould take nothing i im- 
plicitly or upon truſt, in this reſpect, from any man, 
but ſhould endeavour to form my judgment of the 
matter as an impartial juror, and not as a ſtateſman: 
plain truth and fact, and common ſenſe, and not poli- 
tical convenience, far- fetched inference, or ingenious 
innuendo, being the proper object and intent of my 
oath by the law of the land.. The verdict it“elf 
* is no: an act miniſterial but judicial; ane v fe 
the jurors give it according to the beſt of their 
« ;udgment, they are not ſinable. They can only be 
„ puniſhed by attaint, that is, by another jury, where 
« it ſhall be found, that wilfully they gave a verdict 
e falſe and corrupt. Banden, were this not ſo, hey 

Vor. I. E F would 
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08 a be mere echoes to found back the pleaſure of 
« the court.” Whereas n cannot refuſe to re. 


ceive a jury's verdict. 


The ſtrict law, I know, is pretended. to be, that the 
| truth of the matter aſſerted is no defence againſt the 
charge of its being a libel}; but that is a point which I 

hall never be prevailed, upon to receive as law, from 

| the authority of any man whatever; and much the 
leſs fo, for the faſhion now introducing (for the firſt 

| time ſince the revolution) of proceeding againſt printers 


after the author is known, which breathes a ſpirit of 
perſecution (1 may ſay cruelty) hardly to be endured. | 


The ſtatutes againſt ſander and ſcandalum magna 
tum, (namely, the 3d Ed. I.; 2d and 12th Ric. II.) 
direct only that he who ©& ſhall be ſo hardy to tell 
* or publiſh any falſe neus or tales, whereby diſcord 
«or flander may grow between the king and his 
«© people, or the great men of the realm, ſhall. 
e be taken and kept in priſon, until he has brought 
« him into the court which was the i author 7 the 

tale. 


| nf + an Merge eres end It Wee nen in law to 
; auge a paper to be falſe, in order to render his in- 
formation againſt it; as a libel, legal; and that his in- 
forming againſt it for being a true libel, would not on- 
ly be ridiculous, but bad in law; he thovld prove it to 
be falſe, or I would never upon my oath find it te be 
fo, let what meaſure or what magiſtrate ſoever be the 
object of it; in reality it would be abſurd to do other- 
wiſe. The diſtinet on between words ſpoken, and 
words written is moſt curious. For no criminal pro. 
ſecution lies fer words ſpoken, and none are even ac- 
tigbdable in themſelves that do not impute a crine; 


their truth may be Pleaded'i in JON orgy 
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do is permitted, a a jury aſſeſſes the damages, and 50 


reater coſts than damages can be recovered. The 
calling of foul names, uſing of abuſive, reproachful, 
or ridiculing language, or the ſpreading of falſe or diſ- 
paraging ſtories (unleſs againſt a peer, &c.) is not in 


itſelf, actionable at all; and to ground an action for 
| ſuch ſcandal and defamation, ſome ſpecial damage 

| muſt be alledged and proved. Otherways you can on- 
ly proceed in the court chriſtian for an eccleſiaſtical > 
cenſure. But if the ſame words are committed to pa- 


per, the writer is a libeller, may be indicted, or in- 


formed àgainſt; is admitted to plead nothing in his 


juſtification, and if found guilty, may be fined, and 
| corporally puniſhed, as the SE bench judges ſhall 
think fit. 


In truth, the crown, in a libel, ſhould not only prove 


the words to be falſe, but likewiſe ſhew either from the 
nature of the paper itſelf, or from external proof, that 


it was malicious as well as falſe, or I would acquit the 


_ defendant. '- For, if this were not likewiſe requiſite, it 


might very well happen, that a ſober and temperate _ 
man, who wrote very juſtly upon the whole againſt a bad © + 
miniſtry, might have been miſinformed touching ſome 


particular fact; and then the attorney-general, after 
admitting or not conteſting twenty other charges, 


might lay his finger upon this ſingle one, and ſhew it to 


be falſe, and thereupon inſiſt upon having made good 
his information. In ſuch caſe, I ſhould conſider whe- 
ther.it was maliciouſly or wantonly that the author had 
publiſhed ſuch an untruth, or whether common fame 


ſupported him in it, and ſhould acquit or condemn 


him accordingly ; for, common fame has been tele 
= to be a good ground of accuſation. | EE 


In ſhort, the whole of the information is given in 


charge to the jury, and if they find him guilty at all, 
H 2 | they 
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they moſt find him guilty of the whole, that is, that 
by publiſhing a paper of ſuch a nature he is guilty of 
'a libel; and if they do find this, it is not in the power 


of the king s bench afterwards to determine that the 


ſame was no libel. Therefore the charge both of the 


falſchood and the malice of the paper accuſed, as well 


aj as the fact of publication, ſhould be made appear, or 


the author or publiſher ſhould be acquitted. The very 


ſtatutes againſt ſlandering great men, puniſh no other 


than falſe news and tales, horrible and falſe lies. 


Judge Powell, in the trial of the feven biſhops, 


ſpeaking of their petition, which was charged as a li- 
bel, in the information, ſaid, © To make it a libel, it 
ec muſt be falſe and malicious, and tend to ſedition;“ 
; and declared, as he ſaw no falſehood or malice in 
4 jt, that it was no libel.” The other three judges, it is 
true, were of a different opinion; but their opinion has 
ever / ſince been held infamous, and his in the utmoſt ve- 
neration.. Sir Robert Sawyer, as counſel, farther inſiſted, 


in the fame trial, that the falſity, the malice, and [e. 
« 'gition of the writing, were all facts to be proved.” 


And it is faid, that lord chief juſtice Holt always aſk- 
ed, © Can you prove this to be true? If you write 
s ſuch things as you are charged with, it lies upon you 
et to prove them true, at your peril ;” and a man runs 

_ riſk enough in being forced to do this. Mr. Hawles, 
in his excellent treatiſe upon the duty of petty juries, 
called, The Engliſhman's Right, ſays, When the 
e matter in iſſue, is of ſuch a nature, as no action, in- 
« dictment, or information will lie for it fingly, but 
ce it is worked up with ſpecial aggravations into mat- 


« ter of damage or crime, as that it was done to ſear- 


e dalize the government, raiſe ſedition, affront authority, 


& or the like, or with ſuch or ſuch an evil intent: 


ei if theſe aggravations, or ſome overt 48 to manifeſt 
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« fuch ill defign be not made out in evidence, then 


* 0 ought the jury to find the party not guilty, And if 


« a jury ſhall refuſe to find that ſuch an act was 
« done falſely, ſcandalouſh, maliciouſly, with an in- 
. * tent to raiſe ſedition, defame the government, or the 
like, their mouths are not to be ſtopped, or their con- 
ce 2 5 ſatisfied witls the court's telling them, you. 
&« have at to do with that, it is only a matter 
7 of ferm, or matter of law, you are only 10 exa- 
wine the faft, whether he ſpoke ſuch words, writ or ſold 
« ſuch a book, or the like : for, if they ſhould ignorants 
ly take this for an anſwer, and bring in the priſoner © | 
te guilty, though they mean of the nated fact only, yet 
« the clerk, recording it demands a further confirma- 
« tion thus, then you ſay D. is guilty of the treſpaſs o 
« miſdemeanor, in manner and form as be ftands indited, 
4 and ſo you ſay all? And the verdict is drawn up. 
+ The jurors do ſay, upon their oaths, that D. maliciouſhy, 
* in contempt of the king and the government, with an in- 
« tent to ſcandalize the adminiſtration of juſtice, and ts 
& bring the ſame into contempt, or to raiſe ſedition, Ac. 
(as the words were laid) /pake ſuch words, publiſhed 
« ſuch a book, er did ſuch an att, tn the peace "my our : 
« lord the Kg, bis crown and dignity.” . 


' Befiden, there is a conſtitutional reafon of n 
moment to a free people, why a jury ſhould of them 
ſelves always determine whether any thing be or be not 
a libel. It is this, that ninety- nine times out of an hun- 
dred, theſe informations for public libels are a diſpute 
between the miniſters and the people. Our progeni- 
tors knew this very well, and therefore having acqui- 
eſced in the power exerciſed by the attorney-general, of 
informing againſt what he pleaſes as a libel, were re- 
ſolved not to part with the prerogative of Judging final- 
Y upon the matter themſelves; and, in my poor opi- 
35 3 1 
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nion, had they done ſo, we ſhould long before this, not 
only have loſt the liberty of the preſs, but every other 
liberty beſides. No man that diſapproved the mea- 
| Tures of a court, would venture to diſcuſs the proprie- 
ty or conſequence of them. No man would venture 
to utter a ſyllable in print againſt any power of office, 
and much leſs againſt any rqyal prerogative, however 
legally uſurped. He would be ſure to be charged 
with a libel by the attorney-general, and be fined, and 
| perhaps impriſoned without mercy, by the king's 
ench, as, in fact, happened to Sir Samuel Bernardiſton, 
. whoſe judgment was reverſed by gen after the 
ö revolution. OT 0 


Before that wok æra, the judges held their 
places at the king's pleaſure, and acted accordingly. 
Their oath was then their only reſtraint; that was ſome 

tings; but not a ſufficient one, when the conſequence 

ef a non-compliance with adminiſtration would deprive 

= judge of his livelihood, and raiſe the indignation and 

reſentment of the crown, Judges are now for | life, 
and a noble ſecurity it is; and yet, unleſs one could in- 

ſure them from the common failings of mankind, from 
ambition, avarice, or the deſire of providing for their 
families, one may eaſily conceive. that ſome influence 
may ftill take place even in a judge. 


But it is become more neceſſary than ever, that the 

dpd ſhould retain the privilege of determining the 

ED Jaw and the fact, relative to libels, becauſe their repre- 
ſentatives have lately by a reſolution, declared, that 
_ privilege of parliament does not extend to the caſe of a libel. 
I had been always in an error upon this head before, 
which I was led into by old caſes. My notion was not 
taken up in conſequence of the conſtruction made by 


= the Preſent court of common Tres nor did I, indeed, 
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entirely build upon my own ſenſe of the matter; but I 
was fixed in the opinion by the authority of that great 
lawyer lord chancellor Egerton, who, after having held 
the great ſeal for fourteen years, with greater reputa- 
tation than any man before him, in a ſolemn argu- 
ment which he delivered in the caſe of the Paſt- Nati, 
and which he afterwards publiſhed himſelf, upon a 
firi review, and with great deliberation, (fo that it is 
incontrovertibly his opinion) has laid down the ſame 
doctrine, and cites particularly the old determination 
made by the judges in the caſe of Thorpe. His lordſhip 
there lays, Then let us ſee what the wiſdom of parlia. 
«© ments in times paſt, attributed to the judges opinion 
„ declared in parliament, of which there may be many 
examples. In the parliament anno 31 H. 6, in the va- 
cation (the parliament being continued by proroga- 
6 tion) Thomas Thorpe, the ſpeaker, was condemned 
e in a thouſand pounds damages, in an action of treſ- 
„ paſs brought againſt him by the Duke of York, 
« 3nd was committed to priſon in execution for the 
« ſame. After, when the parliament was re- aſſembled, 


d the commons made ſuit to the king and the lords, to 


have Thorpe, the ſpeaker, delivered for the good ex- 
5e ploit of the parliament; whereupon the Duke of 
« York's counſel declared the whole caſe at large. 
« The lords demanded' the opinion of the judges, 
«© whether, in that caſe, Thorpe ought to be delivered 
cout of priſon by privilege of parliament : the Judges | 
made this anſwer, that they ought not to determine 
_ © the privilege of that high court of parliament: but 
e for the declaration of proceeding in lower courts, in 
« caſes where writs of ſuperſedeas for the privilege of 
< the parliament be brought unto them, they anſwer- 
« ed, that if any perſon that is a member, of parlia- 
ment be arreſted, in n ſuch caſes as be not for cxeaion 
| "em or 
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4 or felony, or for ſurety of Peace, or e oh het 
« before the parliament, it is uſed that ſuch perſons be 
© releaſed, and may make attorney, ſo as they may 
have their freedom and liberty freely to attend the 
8 * parliament.” | 


The lords, in the following reign, moſt 8 ra- 
tified this doctrine in the famous caſe of the Earl of 
Arundel, by a reſolution nemine contradicente , and then 
preſented. to the king the following remonſtrance :— 
% May it pleaſe your majeſty, we, the peers of this 
© your realm, now aſſembled in parliament, finding 
* the Earl of Arundel abſent from his place, that ſome- 
* times in this parliament ſat amongſt us, his preſence 
« was therefore called for; but hereupon a meſſage 
« was delivered unto us from your majeſty by the lord 
« keeper, that the Earl of Arundel was reſtrained for 
„ a miſdemeanor, which was perſonal to your majeſty, 
% and had no relation to matter of parliament ; this 
* meſſage occaſioned us to enquire into the acts of 
* our anceſtors, and what in like caſes they had done, 
ee that ſo we might not err in any dutiful reſpect to 
« your majeſty, and yet preſerve our right and privi- | 
„ lege of parliament : and after diligent ſearch both 
4 of all ſtories, ſtatutes, and records that might inform 
« us in this caſe, we find it to be an undoubted right 
'« and conſtant privilege, that no lord of parliament, 
c ſitting the parliament, or within the uſual times of 
& privilege of parliament, is to be impriſoned or re- 
4 ſtrained (without ſentence or order of the houſe,) 
5 unleſs it be for treaſon or felony, or for reſaiug o 

give ſecurity far the peace; and to ſatisfy ourſclves the 
e better, we have heard all that could be alledged by | 
4 your majeſty's learned counſel at law, that might any 
« way infringe ar weaken this claim of the peers, and 


; 


do all that claim be ſhewed — aledged, ſo full ſa- 
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meaſures, could never be conſtru 
knew it was not required of any one in matters of law, 


EE 1. 


« tisfaction has been given us that all the peers in par- 
« liament, upon the queſtion made of this privilege, 


«© have una voce conſented that this is the undoubted 
ce right of the peers, and n has been e, 
cc by them.“ 


Now . my 1 from ſuch premiſes muſt 


be, may be eaſily gueſſed. It was thus: members are 


clearly entitled to privilege in all miſdemeanors, for 


which ſureties of the peace cannot be demanded but in 


actual breaches of the peace. The writing of any 


thing quietly in one's ſtudy, and publiſhing it by the ; 
preſs, can certainly be no actual breach of the peace. 
Therefore a member. who is only charged with this, 


cannot thereby forfeit his privilege. 


I thought that no common man . allow any 


- writing or publiſhing, eſpecially where extremely clan- 
deſtine, to be any breach of the peace at all; and that 


none but the lawyers, on account of the eyil tendency 
ſometimes of ſuch writings, had firſt got them, by 


cConſtructiun, to be deemed ſo. I had no idea that it was 


poſſible for any lawyer, however ſubtle and metaphyli- 


cal, to proceed ſo far as ta decide mere. authorſhip, and 


publication by the preſs, to be an actual breach of the 


peace, as this laſt ſeems to expreſs, ex vi termini, ſome 


poſitive bodily injury, or ſome immediate dread there- 
of at leaſt; and that, whatever a challenge, in writing, 


to any particular, might be, a . upon public 
d 


to come up to the faith of an orthodox divine, who, in 


incredible points, is ready to ſay, Credo quia impoſſible . 


E ; - » 4p | | =, — 


ladeed; I had originally conceived, upon a much 
larger ſcale of reaſoning, that freedom from arreſt for” 
a libel was a privilege incident and neceſſary to the 

| houſe of commons, becauſe it was a ſafe-guard againſt 
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the power of the crown, in a matter that was almoſt 
always a diſpute between the miniſter and the ſubject, 
and no more than a natural ſecurity of perſon for an 
independent part of the legiſlature, againſt the arbi- 
trary proceedings of a king's officer, in the leaſt aſcer- 
tained of all imputable offences. But this point has 
been lately cleared up to the contrary in St. Stephen's 
chapel, upon a debate of two ſucceſſive days, the laſt 
of which continued from three in the afternon till two 
in the morning“. And, I lament my not bearing A 
very long, refined "46 elaborate ſpeech of a certain can- 
did lawyer, the product of family learning and pa- 
triotiſm ; nor the finer wove oration of a great juſti- 
ciary; which have been highly celebrated, and were 
made at different times and places, in order to eaſe 
people” s minds of ſuch chimeras as mine, and to con. 
vince the impartial part of mankind, that a libel is not 
only an actual breach of the peace, but ſcarcely diſ- 
tinguiſhable in a court lawyer's underſtanding from 
treaſon itſelf, Nevertheleſs, the commons 65 Eng- 
land at large, having come to no new compact or ſur- 
render of the ancient privileges, ſtill poſſeſs their old 
right of n judges of the law i in a libel, | / 


I cannot help adding to, with regard to SON An! for 
good behaviour, that in my apprehenſion, they are not 
demandable by law in the caſe of a libel, before con- 
viction; for this miſdemeanor is only a breach of the 
peace by political conſtruction, nothing being an ac- 
tual breach of the peace, but an aſſault or battery, the 
doing or attempting to do. ſome bodily hurt. Now 
ſurety for the peace is calculated as a guard from per- 
ſonal injury; and articles of the peace can only be de- 
IN Vide the printed votes of Wedneſday the 23d of November 
2793, and aun che 24th of November 1763. | 

manded | 
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manded from a man, who by ſome poſitive act has al. 
ready broke the peace, and therefore is likely to do ſo 
again; or where any one will make poſitive oath, that 
he apprehends bodily hurt, or that he goes in dan- 
ger of his life. The artides which are every day 
exhibited in the court of king's bench, are always 
for the prevention of corporal damages. No caſe 
is ſo common as that of women exhibiting articles 
of the peace againſt their huſbands; and yet I do not 
believe, that if any wife was to alledge, as a founda- 
tion for ſuch articles, her huſband's having wrote a li- 
bel againſt her, let the libel be ever ſo falſe, ſcandalous, 
or malicious, that Lord Mansfield would make the huſ- 
band find ſureties for the peace, or for his future good 
behaviour on that account. Now in the caſe of a pu- 
| blic libel, there is nobody who can come into the court 
of king's bench and exhibit articles of the peace againſt 
the writer or publiſher, ſwearing that he believes him- 
ſelf to be in danger of bodily hurt from him, or that 
he walks in fear of his life. 944 


Another ' reaſon which ſtrongly weighs wich me is, 
that the writers upon bail, or the delivery of a man's 
perſon from priſon, never mention ſureties for the 
behaviour, in any caſe of a libel or conſtructive breach 
of the peace ; and yet it would have been material for 
them ſo to have done, if ſuch ſecurity muſt be given be. 
fore a man could- obtain his liberty, My Lord Coke 
has wrote an expreſs treatiſe upon bail and mainpriſe, 
and conſidered the writs de -homine replegiando, de odio & 
atia, and habeas corpus, and yet it is plain he had no 
imagination of the thing. He ſays, © Bail and 
« mainpriſe is, when a man detained in prifon for any 
* offence for which he is bailable or mainprizable by 
law, is by a complete judge or judges of that of. 

© fence, upon ſufficient ſureties, bound for his is | 
- ance 


| FE Ft2 7] 
« ance and yielding of his body, delivered out of pri- 
„ ſon. As for example, if a man be indicted of any 
« felonies, publiſhing of any ſeditious books, &c. con- 
* trary to the form of an act made in the 23d year 
« of Queen Elizabeth, he may be bailed, for the of- 
* fence is made felony, and "marpriſe not prohi- 
% bited.” 


Beſides, for words ſcandalous in themſclves or at- 
tended with conſequential damages, or for a. libel, the 
party traduced can only bring an action of treſpaſs on 
the caſe, which action, however, lies merely for a 
wrong done without force, although againſt the peace, 
that is, for a conftruftive breach of the peace. For, if 
it were an actual breach of the peace, an action of treſ- 
paſs with force and arms would lie, as it does for an aſ- 
ſault and battery and falſe impriſonment; but I believe 
no lawyer ever heard of ſuch an action being brought 
either for words, or for a libel, or would ſay that in 
either caſe it would lie. This, therefore, is a proof 
that the law does not regard 3 a mere libel as an attual 
breach or” the peace. 


The notion of purſuing. a ligeller in a 8 15 
at all, is alien from the nature of a free conſtitution. 
Our ancient common law knew of none but a civil 
remedy, by ſpecial action on the caſe for damage in- 
curred, to he aſſeſſed by a jury of his fellows. There 
was no ſuch thing as a public libel known to the law. 
It was in order to gratify ſome of the great men, in the 
weak reign of Richard II. that ſome acts of parliament 
were / paſſed to give actions for falſe tales, news, and 
flander of peers or certain officers of ſtate, which are 
now termed de ſcandalis magnatum, Before that time, 


or at moſt the 3 Edw. I. no mere words were action- 


able. There muſt be ſome ſpecial damages to found 
„ 5 — 
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un action, which muſt be laid and proved. The doc- 
trine in courts of common law has always continued 


to be, © that no writing whatever is to be eſteemed a 
« libel, unleſs it refſect upon ſome particular perſon.” 


And they will not ſuſtain actions at all for obſcene diſ- 
courſes, by word of mouth or writing, or for ribald- 


ry. They leave ſuch ſpiritual concerns to the eccleſi- 
en cenſures of courts- chriſtian. 


The whole doctrine of libels, and the enam mode 


of proſecuting them by information, grew with that 
accurſed court the ſtar- chamber. All the learning in- 
truded upon us de libellis famgſis was borrowed at once, 


or rather tranſlated, from that ſlaviſh imperial law, 
uſually denominated the civil law. You find nothing 
of it in our books higher than the time e of queen Eli- 


zabeth and Sir Edward Coke. 


But if any writing ſhould be a libel, and be proſe- 


cuted only as ſuch, it is in vain afterwards to call it 


«© abominable or treaſonable,” with any idea that ſuch 
epithets will warrant an extraordinary proceeding 1 in 
the proſecutor. This end indeed it may anſwer, 


a very diabolical one it is; it may ſerve to found a 
pretence for demanding exceſſive bail, which if the 


ſuppoſed libeller cannot find, he muſt lie in priſon : 
however as there have been ſeveral acts of parliament 
paſſed from time to time forbidding exceſſive bail, 
particularly the habeas corpus act; and the houſe of 


commons have even ſince in the caſe of lord chief juſ- 

tice Scroggs, expreſſed their deteſtation of ſuch op- 
_ preſſion, a judge is not now ſo likely to put this mode 
of tyranny in uſe. But if the doctrine of ſecurity for 


the peace can be eſtabliſhed, I do not ſee what ſhould 


hinder a time-ſerving ad yea from inſiſting upon 
ever ſo enormous a pledge eo nomine; the judge 
N ſay, 1 have taken e * but 1 found 


he 


A 

he was a man of parts, much difinclined to his majeſty's 
meaſures of adminiſtration, and had reaſon to think he 
would ſtill write againſt them, which could not fail of 
Trailing a dangerous ſedition, and therefore I thought 
the beſt way to take ſuch a pledge for his good beha- 
viour for ſeven years, as would deter him from writ- 
ing any thing that could poſſibly be deemed a libel ; 
for if he did, he would forfeit his caution money, ant | 
that would be ſo great a loſs, it would abſolutely ruin 
him. I did for the beſt; and I do not know that there 
is any ſtatute which preſcribes any meaſure for ſecurity ' 
of the peace. Now ſuppoſing a chief juſtice was to be 
complained of for ſuch an oppreſſion, as a groſs fraud 
on the ſpirit and intention of the habeas Corpus act, 
and the houſe of commons were to enquire into the 
matter; if the adminiſtration which he ſerved was 
then prevalent, it might perhaps be very difficult to ob- 
tain any cenſure of the practice; but, if that could be 
done, it is highly improbable they would go any far- 
ther; and, at the worſt, his lordſhip would get off with- | 
out any fine upon himſelf, as well as chief juſtice 
Scroggs did. To ſay the truth, and to ſpeak out upon 
ſo material a ſubject, I cannot help imagining that this 
word treaſonable or traitorous, is frequently thrown into 
the charge againſt a ſuppoſed libeller by an attorney- 
general, for the purpoſe of affording colour for the de- 
mand of. high bail, and if poſible, enormous ſecurity 
for the good behaviour. 700 


Had this practice of furery 1 for the peace upon the 
charge of a libel prevailed in Charles the IId's time, 
it is inconceivable that the legiſlature ſhould: not have 
mentioned it by name in the habeas corpus act. The 
patriots who. procured that ſtatute, evidently meant to 
have a delivery of the body in all cafes not capital, by 
bail, and muſt certainly think by the words ſpeedy relief 


oy 28 _ PT for criminal or ſupp oy” crimi- 
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val matters, that they had provided for all caſes of miſe 
| demeanor. - Nay, after this, if ſurety for the peace or 
behaviour had been taken in libel, can it be conceived 
that it would not have been complained of and re- 
dreſſed in the bill of rights, as being, equally with ex- 
ceſſive bail, a mean to elude the benefit of the laws made 
for the liberty of the ſubjects, utterly and direftly contrary 
to the freedom of this 2 and which 8 5 nor to be 
required? | 


It is no excuſe for this novel attempt to ſay, that 
judges take the ſame ſureties for appearance and for 
the peace, and make the one the meaſure of the other; 
becauſe they are certainly not obliged ſo to do, and 
might perhaps on ſome occaſion ſee reaſon to do 
otherwiſe; beſides, a man might forfeit his pledges for 
the behaviour, by ſome ſubſequent imprudence, al- 
though he might be acquitted of the charge which had 
occaſioned them, and this could never be the intention 
of any legiſlature. | | 


In ſpeaking of ſureties, I gs not entered. i into the 
difference between thoſe for the peace, and for the 
good behaviour; but the latter are certainly by much the 
. moſt to be dreaded. For“ ſurety of the peace can- 

not be broken without ſome af, as an affray, or bat- 
« tery, or the like. Whereas (according to my lord 

„n ſurety de bono geſtu, or good abearing, con- 
« ſiſts chiefly in that a man demean himſelf well in his 
« port and company, doing nothing that may be cauſe 
« of the breach of the peace, or of putting the peo- 
* ple in fear or trouble.” In ſhort, it affords more 
room for a latitude of conſtruction, or for a judge's , 
diſcretion, which is very apt to operate againſt the 
ſubject, and ſhould therefore be ſtudiouſly aveided. _ 


The truth is, at common law, ſurety. for the a 
behaviour could be demanded in no cale before con- 
| / | | __- vietion 
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viction by a Jury. nin; to the * behaviour was 
a diſcretionary judgment, given by a court of record, 
for an offence at the ſuit of the king, after a verdict; 
trial by his peers being an Engliſhman's birth - right in 
all charges, not to be taken away but by act of parlia- 
ment. oY 


2 Originally, wardens or conſetvators of the peace, 
« were wont to be elected in the full county before 
6e the ſheriff; they had only co-ercion or prehenſion i in 
&« a few caſes, and no juriſdiction in any cauſe. 


But, when young Edward the Third, by. tho 
the means of his mother and Sir Roger Mortimer, 
had forcibly got poſſeſſion of his father's crown, he 

e inſtituted keepers, commiſſioners, or juſtices of the 
peace, as ſo many ſpecial eyes and watches over 
4 the common people, whereby the election of con- 
* ſervators of the peace was taken from the people, 
* and tranſlated to the affignment of the king. Theſe 
„ juſtices were not ordained however, to reduce the 
40 people to an univerſal unanimity, but to ſuppreſs in- 

4 jurious force and violence againſt the perſon, his 

goods, or poſſeſſions. In this matter of the peace, 

4 (continues Mr. Lambard) the law of God reſpects 

. the mind and conſcience, the laws of men do look 

4 but to the body, hands, and weapons: and there- 

“ fore, furious geſtures and beaſtly force of body (and 
4c not every contention, ſuit and diſagreement of minds) 

is the proper ſubject about which the office of the 

40 juſtices of the peace is to be exerciſed.” 


Before the 2d of Edward III. juſtices cola only | 
report to the parliament; ; but, by that ſtatute, they 
had power to puniſh diſobeyers, and reſiſters. And 

| the 34th of the ſame king enacts, © that in every 
« county ſhall be aſſigned for the keeping of the peace 


1 ab one lord, and with him three or four of the moſt 
worthy 


[wy 


ce worthy i in the county, with ſome learned in the law, 
« and they ſhall have power to reſtrain misfeaſors, 
« rioters, and all other barrators, and to purſue, ar- 
« reſt, take and chaſtiſe them, according to their 
c treſpaſs and offence; and to cauſe them to be im- 
«« priſoned and duly puniſhed, according to the law 
. and cuſtoms of the realm; and alſo to inform of 
« them; and to inquire of all thoſe: that have been 


pillors and robbers in the parts beyond the ſea, and 


« be now come again, and go wandering, and will 
© not labour as they were wont; and to take and ar- 
ce reſt all thoſe that they may find by indictment, or 
« by ſuſpicion, and to put them in priſon; and to 
« take of all them that be not of good fame, where they 


„ ſhall be found, /ufficient ſurety and mainprize of their 


% good behaviour towards the king and his people, and 
« the other duly to puniſh, 7o 2he intent that the people 


a he not by ſuch rioters or rebels, troubled nor enda- 


« maged, nor the peace blemiſhed, nor merchants nor 
« others paſſing by the highways diſturbed, nor put in 
*«* the peril which may happen of /uch offenders.” 

Now, it is plain, this ſtatute regards nothing but ac- 
tual offenders, rioters, barrators, rebels and highway- 
men: and ſurety for their behaviour cannot be taken 
thereby, but of thoſe who are on ſtrong grounds ſuf- 
pected of ſome ſuch actual breach of the peace. This 

law, nevertheleſs, is the origin and the ſole foundation 
for the preſent demand of ſureties for the good beha- 
viour before conviction; and what is not warranted 


by the proviſions of this act, is illegal and unwarrant- 
able, the common law permitting no ſuch thing, and 


the ſame being 1 in itſelf 0 of the rights of a 
freeman. 5 


Indeed, ſome cons ſtatutes in ſubſequent reigns, 
have directed ſurety for the good abearing in caſes 


therein ſpecified, But, theſe ſpecial NE are out of 


Vox. J. . 1 | the 
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the preſent queſtion, and therefore need not be WAY 
ed upon here. 


To return then to the 34th Edward III. It appears 


(I chink) uncontrovertibly from the penning of that 


ſtatute, as well as from the acceptation of it among 


our anceſtors, and the conſtruction of antient lawyers, 


that ſecurity for good behaviour cannot be required, 


but where-a man ſhews juſt cauſe to apprehend ſome 


bodily hurt to be done to himſelf. And in ſuch caſe, 
the peace-magiſtrate muſt convene the perſon charged, 
inquire and find him not to be of good fame where 
taken. He muſt examine into the truth of the matter 
alledged, try and adjudge it upen ſatisfactory teſti- 
mony or evidence of the thing, unleſs he ſaw it with 
his own eyes, before he can legally demand any ſurety 


7 for good abearing, or know what to take: for, he acts 


Judicially. In ſhort, mainprize for the behaviour, 


(whether by bond to the king, pledge or caution) muſt - 


be by a regular proceeding of record. In fact, none 


but a judge of record (which a juſtice of peace is) can 


take a recognizance, becauſe the acknowledgement of 
the ſum is to remain as a matter of record. Every re- 
cognizance for the peace is expreſsly directed by the 
3d Henry 7, to be certified to the next ſeſſions. And, 
before the reign of James I. it was not imagined that 
ſecurity for the behaviour could be taken by one juſ- 
tice, and all the books in his time recommend two. 
Nay, binding to the behaviour, uſed always to be 
done in open ſeſſions; and the beſt opinions now are, 
that a juſtice acts illegally, if he bind any man to his 
behaviour for any longer time than until the next ſef- 
ſions of the peace. My Lord Hale fays, © This bind- 
whe ing, though expreſſed generally, and without any 
& time limited, is not intended to be perpetual, but 


0 in nature of bail, viz. to 1 at ſuch a day at 


cc. the 


. * 


wn * 
( the ſeſſions, and in the mean time to be of. "has be- 
a 60 haviour.“ 


rs Indeed, by ſupplicavit Som the chants © or king 8 
at bench, a juſtice may be commanded to take ſurety 
8 for the good abearing of any particular perſon; and 
yp. then in obedience to the writ he muſt do ſo, for he acts 
, only miniſterially. Fitzherbert however ſays, that af- 
E ter the 1 Edw. III. theſe writs begun thus, Supplicavit 


ſuorum per E. graviter et manifeſts comminatus exiſtat, 
Sc. and then went on, Tibi præcipimus quod ipſum E. ad 
ſufficientem ſecuritatem inveniendam quod ipſe damnum vel 


procurabit, quovis modo compellas: et ſi hoc recuſaverit, 


« James I. to grant no proceſs of the peace for good 
ce behaviour, but upon motion in open court, and de- 


« and declaration to be ond on the back of the 


ce cured upon oaths peremptorily and corruptly taken, 
c and upon falſe ſuggeſtions and ſurmiſes, which 
ſhews that it is only to be awarded after a ſolemn exa- 


mingtion into the truth of the cauſe ſuggeſted, upon 


ſtrong and ſatisfactory evidence in open court, in the 
face of mankind... 


Natura Brevium, p · 184. 


+ 


nobis A quod cum ipfe de vita et mutilatione membrorum 


malum aliquod eidem A. de corpore ſuo non faciat nec fieri 


hunc ipſum E. proxime gaolæ noſtr# committas, in eadem 
| ſalvo cuſtodiri quouſque hoc gratis facere voluerit. And 
the ſupreme courts, are commanded by * the. 21ſt 


ce claration in writing and upon oath, to be exhibited | | 
ce by the party deſiring ſuch proceſs, of the cauſes for 
« which ſuch proceſs ſhall be granted; the motion 


«writ; and if it ſhall afterwards appear that the 
« cauſes are untrue, the court may order coſts to the. 
e party grieved, and commit the offender till paid.” 
This a& 1s profeſſedly by its preamble made to pre- 
vent ſurety for the behaviour being unjuſtly * pro- 
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| What then muſt one think of any court of juſtice 
that ſhall, upon the caption of a man as a libeller, 


refuſe to let him to. bail before he has entered like- 


wiſe into recognizance for his behaviour, and, even 


that without Hmit of time? An attorney- general, at 
the inſtigation of a peeviſh and ſuſpicious miniſter, 
may charge any paper as a libel, and any man as 


the author or publiſher, ex icio, without oath, or 
the ſhadow of legal proof! The information may be 
filed, proceſs taken out and executed, and the ſup- 


ſed libeller o liged to become bound in a heavy 
fm for his good behaviour; and yet the inferma- 
tion may never be tried, or withdrawn, nor the re- 
cognizance releaſed ! Nays if the ſame perſon ſhould ' 
afterwards be guilty of any petty conſtructive miſ- 
demeanor or breach of the peace, it might be pre- 


tended that he had forfeited his former heavy recog- 


nizance; ſo that he would be puniſhed, not in pro- 
rtion to his real tranſgreſſion, but to one that was 


ay ſuppoſed : and this in a country where the law 
preſumes every man to be innocent until he be found 


guilty ! In plain words, it is a libel on the conſtitution 


to hold ſuch doEtrine, and in a. judge, a breach of 


his truſt (which is treaſon at common law) to ſupport 
it. It would render every Engliſh ſubject, by poſſibi- 
liy, a moſt' miſerable fettered ſlave. Mr. Selden 
knew well the contrary, and therefore ſuffered him- 


ſelf to be re-impriſoned rather than ſubmit to ſo law- 
- Tefs a demand of the crown, and in his own perſon | 


to afford a precedent for what might afterwards be ate 


tempted againſt others of his fellow- ſubjects. He was 
a great lawyer and a true repreſentative of the people 
in parliament, in oppoſition to the tyrannical pro- 


cedure of an arbitrary court and its ſubſervient Judges, ö 
that would have held every man in fats regis, 


Having | 
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Having ſeen what the words of the ſtatute, creating 
_ this power are; let us now look at the commiſſion 
for the peace framed in conſequence of it: premifing 
that no uſage, royal proclamation, or expoſition of a 
judge, will make law in this caſe, that is not warrant- 
ed by the expreſs words of the ſtatute, and that the 
ſame being a penal ſtatute ir muſt be conſtrued ſtrictly. 


The clauſe in the old commiſſion of juſtices of the 
peace, authorizing them to take ſurety of the peace 
or good behaviour, confines the ſame to actual breaches 
of the peace, that is, threats of bodily i injury, or the 
burning of their habitations, and is in theſe words, 
ce ad omnes illos qui alicui de populo noſtro de cor- 
& poribus ſuis, vel de incendio domorum ſuarum minas 
& fecerint, ad ſufficientem ſecuritatem de pace vel de 
bono geſtu, erga nos & populum noſtrum invenien- 
c dam, &c.” And the words ſettled in James the 
1ſt's time and now purſued, are, © To keep, and cauſe 
© to be kept, all ordinances and ſtatutes for the good 
< of the peace, &c. and to chaſtiſe and puniſh all 
«© perſons that offend, according to the form of thoſe _ 
ec ſtatutes and ordinances; and to cauſe to come be- 
“ fore you all thoſe, who to any of our people con- 
“ cerning their bodies, or the firing of their houſes, haue 

&« uſed threats, to find ſufficient ſecurity, for the peace 
C of their good behaviour towards us and our people; 

and, if they ſhall refuſe to find ſuch ſecurity, then 

them in our priſons until they ſhall find ſuch ſecu- 
« rity to cauſe to be ſafely kept. We have alſo aſſigned 
« you to inquire the truth more fully by the oath of good 

and lawful men, &c. of all thoſe who in companies 
3 againſt our peace, in diſturbance of our people, 
© have gone or rode, or hereafter ſhall preſume to go 
or ride; and alſo of all thoſe who have there lain 
* in wait, or hereafter ſhall preſume to lie in wait t to 
„ maim, or cut, or kill our people. 


1 
Nou, this commiſſion is grounded evidently on the 
ſtatute of Edward the 3d, derives its force from it, 
and needs no comment to apply thereto the ſeveral 
parts of it. It confirms abundantly the doctrine I 
have advanced. Indeed, the legality of requiring 
| ſurety of good behaviour for Arſon, ſeeras very queſ- 
- tionable, as not compriſed within the act. However, 
nobody will object to it, as being a ſecurity againſt 
being burnt in one's bed, by any mah who ſhall 
threaten, or, by lurking. about the houſe at night, 
ſhall indicate an intention of ſo doing. Fitzherbert, 
the judge, in his Natura Brevium (which is of ſuch 
eſtabliſhed authority in all the courts of law, from the 
reputation of the learned author, and the annotations 
of lord chief juſtice Hale) in treating of the writ de 
ſecuritate pacis, ſays, “ This writ lies when a man is in 
fear or doubt that another will beat or affault him; 
* and lies properly where one man does threaten 
ec another to kill him, beat him; or aſſault him; then 
ee may he pray to have ſuch a writ—Qzia congueſtus 
© oft quod ei de corpore ſuo manifeſte minatur : and 
ee the King's writ runs præcipimus tibi, quod eidem A. de 
ee prefato C. firmam pacem noftram, ſecundum conſue- 
„ tudines Angliz, habere facias, ita quod ſecurus fis quod 
© eidem A. de corpore ſuo per prefatum C. vel per pro- 
© curationem ſuam damnum vel periculum non eveniat. 
„And by the ancient courſe of law he ought to take 
“ his oath upon a book, before he have this writ. 
« But now (adds this. reverend writer of the reign of 
„Harry the 8th) they uſe to ſue forth ſuch writs 
„ without any oath made; and the ſame. is ill done, 
ec becauſe they are oftentimes ſued out more for vexa- 
cc tion than for any good caule ; and {be juſtices of the 
King's bench will not grant any writ for ſurcties of the 
peace, without meking oath that be is in fear of corpo- 
e tal damage. And the juſtices of the peace ought 


1 not to grant any warrant at the ſuit of 3 to 
Y | 66 find 


% 
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« find ſureties of the peace, if the party who does 
&« require the ſame will not take his oath that he re- 


&« quires the ſame not for ON but for the ja Safety 7 
« his body.” 


It is moſt certain, alſo, that ſurety for the peace or 
the behaviour, could be demanded in no caſe what- 
ever, at common law, before conviction; that it ſprings 
wholly from ſtatute law within time of memory, and 
that the ſtatute authorizes it only in caſes of real per- 
ſonal danger; wherefore it may very well be doubted 
upon what legal bottom it can be extended farther. 
In the reign of Edward the 4th, it was determined, 
that it ought not to be granted to a man who ſhall - 
demand it, beeauſe he is in fear that another will take 
and impriſon him; by reaſon that he may have a writ 
de homine replegiando, or an action of falſe impriſon- 
ment, whereby he may be repaired in damages. This 
may be too ſtri& a canſtruftian. But it is a proof 


that our anceſtors thought the ſtatute ought to be 


ſtrictly conſtrued, and that ſurety of the behaviour was 
only to be had as a protection from bodily maiming, 
or deſtruction indicated and proved by threats of im- 
mediate injury, by the wear of dangerous and forbid- 
den arms, or by wandering and lurking about high- 
ways, and other ſuſpicious places, i in a ſuſpected man- 
ner. It has been reſolved, that this ſecurity cannot 
be demanded for fear of harm to ſeryants, cattle, or 
goods; although a ſervant may demand it for himſelf 
in his own perſon like any other man; and it is never 
to be awarded by any magiſtrate but upon credible 
_ oath, or upon his own view, of a ſufficient cauſe. 
My Lord Coke ſays expreſsly, that & ſlanderous words 
are not a breach of the behaviour, for though ſuch. 
words are motives and mediate provecaribng; for 
breach of the peace, yet tend they not immediately 
hy to A breach of the peace, like a . &c.“ 
| 4 4 To Many | 
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Many firange diſcretionary deviations, however, from 
the words of the ſtatute, have been made and upheld 
with forced conſtructions by judges in the flux of time; 
until, the latter end of James the iſt's reign, it be- 
came to be aſſerted by Mr. Dalton, in his book, that 
ſurety for the behaviour could be demanded of libel- 
lers. I preſume, however, he muſt mean for ſuch a 
libel on ſome particular perſon as directly and imme- 
diately tends to provoke him to fight; for, I believe 
it has been reſerved to our day, and to the compile- 
ment of crown law by Serjeant Hawkins, to have it 
maintained either in print or at the bar, that ſuch 
ſurety can be required for any public libel, or for a 
libel on any particular perſon not directly tending to 
an immediate bieach of the peace. Be this as it may, 
' the poſition 1 is not warranted by any act of parliament, 

and 1s therefore abſolutely illegal. - 


It has been reſolved, That ſedition cannot be 
. committed by words, but by public and violent 
* action.“ And my Lord Coke himſelf (the intro- 
ductor, foſterer, maturer and reporter of the preſent 
ſtar- chamber doctrine about libels) relates, that in 
« the goth of Q. Elizabeth, one Ning with ſureties 
ce was bound by recognizance to appear at the next 
10 ſeſſions, and in the mean time to be of the good be- 
ee haviour. He appeared and was indicted for ſlan- 
*« detous words ſpoken,” Ance bis binding, to a ſquire, 
namely, thou art a pelter, a har, and has told my lord 
_ ftories, and for breaking and entering the ſquire's cloſe, 
and chaſmg and wexing bis cattle, and for calling him 
afterwards a drunken kngve. The indictment was 

moved afterwards into the king's-bench, and chars it 
Was debated divers times both at the bar and the 
bench; whether admitting all that is contained in the 
indictment to be true, any thing therein was in judg- 


ment of a a breagh of the ſaid eee And 
Rs | it 
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it was reſolved, ** 4 any of the words, nor the 
© treſpaſs were any breach of the good ee 
« for that none of them did tend immediately to the 
ce breach of the peace; for though the words iar and 
& drunken knave are provocations, yet tend they not 
« immediately to the breach of the peace, as if King 
< had challenged the ſquire to fight with him, or had 
ce threatened to beat or wound him, or the like, for 
ce theſe tend immediately to the breach of the peace, 
« to a treſpaſs on the perſon, | and therefore are 
© breaches of the recognizance of the good beha- 


c viour.“ 


« Surety of the peace alſo (according to ſome great 
« authorities) is not to be granted, but where there is 
« a fear of ſome preſent, or future danger, and not 
* merely for a treſpaſs or battery, or any breach of 
te the peace that is paſt ; for this fort of ſurety is only | 
« for the ſecurity of ſuch as are in fear,” 


Dr. Burn, after giving a ſuceinet and clear Hay | 
of the ſeveral extenſions of the ſenſe of the ſtatute, 
caſe. after caſe, and reign after reign, with ſtriking 
propriety remarks, that one. great inlet, to the larger 
and at length almoſt unlimited interpretation of the 
«© words, was an adjudication in Henry the ſeventh's 
« time, that it was lawful to arreſt a man for the good 
behaviour, for haunting a ſuſpected bawdy-houſe, 
« with women of bad fame; and concludes with the 
following judicious reflections : * Thus the ſenſe of 
c this ſtatute has been extended, not only to offences 
« immediately relating to the peace, but to divers 
© miſbehaviours not directly tending to a breach of 
<« the peace; inſomuch, as it is become difficulr to 
« define how far it ſhall extend, and where it ſhall 
„ ſtop. Therefore, the natciral and received fenſe of 
any ſtatute ought not to e departed from without 
t extreme neceflity ; for, ue conceſſion will make 
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t way for another, and the latter will plead for the 
L fame right of admiſſion as the former 


Let the legiſlature interpoſe therefore, when they 
ſhall think fit, and ſee the public ſafety requires it; 
but, I hope, no crown judge will ever preſume, for 
the future, to do more than Jus dicere, and not jus dare. 
Every day makes one more ſenſible of the wiſdom of 
Ariſtotle's counſcl in making laws, © quoad ejus fievi 


"6 poſſit, quamplurima 7zgibus ipſis definiantur, quam 


ec pauciſſima judicis arbitrio relinquantur.” If judges 
are not bound faſt with chains of laws, cuſtoms, ordi- 
nances, and ſtatutes, it is impoſlible to divine what a 
ſervile chief juſtice may not one day give out for law, 
to gratify the ſpleen of an anxious miniſter *®. And 
ſuch a horror have 1, particularly, of the introduction 
of any new criminal law into this country, that, were 
it to happen, rather than ſubmit thereto, I ſhould be 
even for accompanying a noble law-lord to »/tima 


"Thule, which, by the ſhiver he ſpoke of it with, I 


gueſs muſt be Scotland, the very northern ſcrag or 
bleakeſt barebone of the iſland, A man would fly any 
where in ſuch caſe. I 


When the archbiſhop of Canterbury and fix ue 
biſhops were called into the council- chamber by James 
the 11d, and only preſſed to enter into a recognizance, 


46 They ſaid, they were informed that no man was 
«obliged to enter into recognizance, unleſs there 


<« were ſpecial matter againſt him, and that there was 
a oath of it made againſt that perſon ; and at laſt they 
<- inſiſted there was no precedent that any member'of 


the houſe of peers thould be bound in recognizance 


. « for miſdemeanor. The lord chancellor (Jeffreys) ſaid 


f * Whoever i is W to enter fully into o this important path 
of the law, Surety for ile bebaviour, ſhon'd conſult. Marrow, 
Crompton, Lambard's s Eirenarchy, Pulton de Pace, n 


and Bura's Juſtice, &c. 


Ws there | 
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4e there were precedents for it; but being deſired to 
c name one, he named none. Thereupon the arch- 
© biſhop declared he had the advice of the beſt coun- 
cc ſel, and they had warned him of this +.” Let me 
aſk then, whether the privilege of neee is greater 
in one houſe than the other ? | | 


It is further obſervable, that there is no adjudged 
caſe where this demand of ſurety for the peace in 
libel, has been determined to be legal; the crown 
hath in ſome caſes, as in that of Mr. Amherſt and 
others, after inſiſting upon it, avoided having the 
point derermined, and relinquiſhed the claim to it, 
but not till the laſt minute: it is contrary to the ge- 
neral principles and notions of law; and it may be 
the means of great oppreſſion. Any gentleman would 
therefore ſerve his country, by reſiſting ſuch a lawleſs 
demand, and by having it ORE argued, von the 
vet occaſion, 


When a man is charged with a übel, by an arbi- 
trary information ex officio, he muſt cry out, like a 
Roman of old, Provoco ad populum; I appeal to my 
country, that is, to a jury of my equals. I will give 


bail for my appearance to try the validity of this 


charge before them, but I will do nothing more. I 
never heard till very lately, that attorney-generals, > 
upon the caption of a man ſuppoſed a libeller, could 
infiſt upon his giving ſecuritics for his good behaviour. 
It is a doctrine injurious to the freedom of every ſub- 
ject; derogatory from the old conſtitution, and a vio- 
lent attack, if not an abſolute breach, of the liberty 
of the preſs. It is not law, and I will not ſubmit 
to it. J oo, oil 
What makes me inſiſt the more upon all theſe 

points is, an afſurance that the legal methods of pro- 


+ Clarendon! 's State Letters. 
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ceeding in every caſe of libel, are ſufficiently ſevere, 
and that therefore all illegality is totally inexcuſable. 
The proſecution. is heavy, and if the ſuppoſed offen- 

der be found guilty by the jury, his puniſhment, may 
be extremely grievous. After the trial, all the cir- 
cumſtances that appeared are reported, by the judge 
who prefided, to the king's bench ; and this court gives 
Judgment thereupon, after deliberation, and both can 
and will proportion the puniſhment to the caſe. They 
may, after conviction, pillory, fine, impriſon, and even 
inſiſt upon ſureties for the good behaviour, according 
to the nature and degree, the miſchievouſneſs and ten- 
dency of the libel. In bad times, Sir Samuel Bernar- 
diſton, for letters not very extraordinary, was fined 
10, oo. In good times, Shebbeare, for the moſt ſe- 
ditious and treaſonable libel that could be penned, was 
fined in no very great ſum on account of his circum- 
. Rances, but was pilloried, committed to priſon for 
two years, and obliged to find ſecurity for his behavi- 
our, in a pretty tolerable ſum himſelf, and two ſureties 
in as much more, for ſeven years to come. This may 
be done in the regular way of proceeding, and ſeems 
to be as much power of puniſhment as can be wanted, 
for a mere miſdemeanor ; becaufe I preſume nobody 
chuſes to revert to the additional puniſhments inflicted 
before the ſtar-chamber was ſuppreſſed ; fuch as pub- 
lie whippings, burning in the face, ſlitting the tongue 
and noſtrils, cutting off the noſe and ears, and long 
or perpetual impriſonment; ; which was the treatment 
of writers againſt adminiſtration in thoſe days, and 
was abſolutely, inflicted at one time upon the dune 
liberal profeſſions, in the perſons of a rene | 
: counſellor, and a phyſician, 


If the libel be upon the legiſlature, and the libel- 
ler a member, the houſe will expel him, as Queen 
Anne's tories mo Sir Richard 24-46 for charging the 


e So 
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queen, and her miniſtry, with a deſign of breaking 


the eſtabliſhment and introducing the pretender; and, 


yet, I ſuppoſe, now a- days there is nobody who doubts 


in the leaſt that knight's having publiſhed the truth 
when he ſaid ſo. Indeed, he admitted himſelf the au- 
| thor of the paper complained of, ſo that the then 
commons were not, obliged to help that neceſſary fact 


out, by the reception of teſtimony not upon oath. _ 


Nay, the courtiers of that day thought the puniſhment 
of expulſion alone ſo ſevere (although Sir Richard's 
creditors were not more numerous than Mr. Wilkes s) 


that they ſtopped there, and carried on no proſecution 


againſt him in Weſtminſter-hall, or any where elſe. 


I do not touch again upon Mr. Wilkes in this place 


as commiſerating him particularly, having ever avoid- 
ed his acquaintance, but merely to ſay, what indeed 
the hiſtory of England from the beginning of the 
reign of Charles the firſt to the preſent time may il- 
luſtrate, that proſecutions for libels generally ariſe 
from, and are purſued with a ſpirit of party-revenge. 
Men are upon ſuch occafions apt to do things which 


in cooler moments they would be aſhamed of. With 
reſpect to the laſt named libeller, I muſt, however, 
declare, had I been his conſtant comrade, and my | 


doors open to him at all hours, much more the par- 


taker of his looſeſt pleaſures, and of his moſt ſhame- 


ful blaſphemies, I ſhould not have ſtood forth, either 
in the one houſe or the other, as the immediate mover 


of tbe poor devil's public diſgrace, cenſure, proſecution 
and ruin, or as the mercenary advocate of his pur- 


ſuers; unleſs I had an inclination to convince mankind, 
chat I was regardleſs of all principle whatever, ex- 
cepting that of ſerving a party for my own privare in- 
tereſt, and from that motive was willing to act u 
any Rage, the moſt inconſiſtent and moſt A 
of all parts, even againſt the companions of my hap- 


moments; 3 to impriat chis leſſon upon tbe 
| world, 


\ 
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world, that no motive whateyer of public good or 
Private friendſhip was at the bottom of my conduct, 
or even the ſmaller reſtraint of common decoruni. 
Real good- nature, friendlineſs, charity, (whatever you 
call it) will cover a multitude of fins, but mere com- 
panionable eaſe or mirth, with an unfeeling heart, 


only enhances the profligacy of a character. If de- 


bauchees will not fink below. the worſt of gangs, they 
ſhould at leaſt be true to each other, as kindred ſouls. 
In my own opinion; this ludicrous libeller did himſclf 
all that his ſevereſt enemies could with, to turn his 
own caſe into ridicule, and to let the people ſee that 
a love of farce and merriment predominated in all his 
actions; and that he had too much levity and vici- 
ouſneſs of natural conſtitution, to make the good of 
his country the rule of his conduct in any one action 
of his life. But the ſight of theſe very things ſhould 
make grave men of all ſides attend to the conſtitu- 
tion in ſuch conteſts of profligacy, to prevent the 
laws of their country from being made either the 
{port or the ſacrifice of party upon the occaſion. A 
point that is carried for the ſake of puniſhing a worth- 
leſs fellow, may be cited hereafter as a precedent for 
the moſt dangerous proſecution and oppreſſion of an 
excellent patriot. _ N . 


The moſt reſpectful and chan toon of remon- 
Frances from ſeven biſhops, in behalf of the eſtabliſh- 
ed religion, has been treated as a ſeditious libel, and 
nothing but the honeſty of a jury ſaved them | from 
the moſt unjuſt condemnation. * The attorney and 
« ſolicitor both affirmed to James the IId, that the 
« honeſteſt paper relating to matters of civil govern- 
© ment might be a ſeditious libel, when preſented by 
« perſons who had nothing to do with ſuch matters, 
„ ag (they ſaid) the DOM had not but in time of 
« parliament &. | 


dee Lord Clarendou? 5 State Letters, x P- 1 
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Mr. Somers's modeſt plea for the Church. of England, 
underwent the ſame denomination, although it was 
no more than a ſeaſonable defence of our national 
worſhip, upon the true principles of the e 
againſt an arbitrary and popiſh court. 


And I remember myſelf a tiny pamphlet, publiſhed 
by the author of The Confiderations on the German war, 
queſtioning the merits of the defence of Minorca, by 
argument, not by hard words or foul names, which 
was unfortunately on motion in .the king's bench 
deemed a libel, and an information in the ordinary 
way granted againſt the writer, whereby he became a 
conſiderable ſufferer ; and yer I believe any man who 
were to read this performance now, free from preju- 
dice, would never concur in that opinion. 


In ſhort, one cannot gueſs what may, or may not, | 
in ſome unlucky time be regarded as a libel by ſome 
judge or attorney-general. The higheſt or loweſt of 
authors, the nobleſt or the moſt ſneaking, the origi- 
nal or the copy, the patriot or the tool, the head of a 
party, or the amanuenſis of a private junto ; in ſhort, 
the moſt reſpectabhle common-wealthſman or the pal- 
trieſt of coffee-houſe liſteners and political eveſdrop- 
pers, may equally chance to fall under this arbitrary 
brand. | | 


Nay, if two foreigners here ſhould ki to © hi : 
a diſpute relative to their reſpective characters or ap- 
pointments, and a difference ſhould ariſe about the 
cconomy or charges of one fide and the other, and 
either ſhould publiſh, by way of juſtification of his 
pretenſions, letters that really paſſed, they might, for 
aught I know, be held a libel, for which the attorney- 
general might file an information, and whereto no de- 
fence, by the help of a little management, ſhould be 


. deemed poſſible, and which counſel might fairly give 


up without the loſs of their character. 


e 


, ; 


* 1 1 


Ik a man was now to publiſh an ode, like chat of 


Mr. Pulteney to Lord Lovel, | . 


« Let's out for England's glory,“ 


Inviting any courtier to join in meaſures of oppoſi- ö 


tion to the adminiſtration, and it was to be written 
with half the ſpirit and beauty, it might be the ob- 
ject of an information ex gfficio, as a libel, although 
no man turned of thirty, I ſuppoſe, would think any 
placeman could be moved thereby to oppoſe the court, 
and quit a part of his * for the ſake of being a 
patriot. 


' Nay, if it be law, that a man may be guilty of a 


libel by writing againſt the dead (as well as the living) 
I do not ſee how the world is ever to diſcuſs the actions 


of adminiftration, or any man publiſh animadverſions 
upon their conduct in particular inſtances ; nor what is 
to become of the licenſed hiſtorian, with his rule of 
Neguid veri dicere non audeat. For example, if I was to 


_ thy of a late great chancellor, that I could not think 


he merited the appellation of a patriot, having ever re- 
d him. as a decent, circumſpect, prerogative 


wycr; that he leaned in his notions too much towards 
ariſtocracy ; that he ſeemed, in his politics, to approach 


much nearer to the principles of the Earl of Claren- 
don (whoſe title he once affected) than of Lord 


Somers; and that, at laſt, upon what public princi- 


ples he joined the oppoſition, after having been in 


all things with the court for forty years before, 1 


could never learn. It ſeemed, that even his oppoſi- 


tion to or rather diſapprobation of, the peace, pro- 
ceeded rather from a private diſſatisfaction at the man 
Who happened at laſt to have the making of it, (his 
old friends being diſplaced) than from any motive of 
public concern; and ſome of his reaſons againſt it, 
indifferent men thought the ſtrongeſt in its behalf, 


namely, the delineation of our boundary in North 


America, which, although the courſe of a great river 
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is made to deſcribe, he objected to, becauſe. its ex- 
tremely diſtant ſource could neither be aſcertained nor 


denominated. His diſcourſe, it was remarked, ſa- 


voured more of a draughtſman arguing exceptions, 
than of a ſtareſman diſcuſſing a treaty. And nothing 
perhaps like it can be recollected, ſaving one equivo- 


cal ſpeech of a ſimilar texture, delivered in another 


place, but at the ſame time and upon the ſame occa - 
ſion ; where the arguments were ſo artificial, quali- 
fied and verbal, without edge or ſubſtance, that it 
would be extremely difficult to put into clear and 


diſtin propoſitions, what was either affirmed or de- 
nied, touching .any of the articles themſelves. In- 
deed; I could never determine whether he had, or 


had not, a good conception of our foreign intereſts, 
although, 1 am perſuaded he had a thorough one of 


all the domeſtic connections among us. I might add, 


that when a bill for a militia was preſented, although 
he liked the name and ſpeciouſly commended the de- 
ſign, yet he foreſaw great difficulties and infinite dan= 
ger in it, recalled to mens minds the public evils that 
followed from arms being put into the hands of the 
people, no leſs than the deſtruction of royalty and 


the ſuppreſſion of peerage; and ſo found innumer- 
able objections, both religious and political, to the 
form and the ſubſtance of the ſeveral clauſes, and to 
all the regulations propoſed. The tide, however, run- 


ning. for the meaſure, both as a national ſtrength and 
a counterpoiſe to a ſtanding army, he ſuggeſted ſeve- 


ral enervating amehdments, to reduce the number 
propoſed one half, and to have the other either offi- 


cered wholly by the crown, or elſe unofficered at all, 


as a mere fund in the hands of the king, for the bet- 
ter ſupply of his ſtanding army. The number was 
according curtailed, and other qualifications took 


place, But, 2 laſt, when the bill became an act, 


things were ſo managed in his particular county, that 
Vor. I. N * T 
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the militia was never either embodied, or commuted 
for in money, in ſpite of the alternative laws for the 
purpoſe. He was apparently a principal man in, if 
not the ſole cauſe of, defeating a new habeas corpus 
bill, paſſed unanimouſly by the commons, and cal- 
culated for the prevention of ſome evaſions of the old 
act: and he projected, in concert with another new 


made peer, the marriage act, and, having diſapproved 


a ſhort bill drawn by the judges, (obliging people to 
marry in churches, that their marriages might be re- 


- gularly regiſtered and capable of proof) had the re- 


putation of drawing another, filled with clauſes cal- 


_ culated for the prevention of all marriages without 


conſent, with a view, as it ſhould ſeem, to perpetuate, 


as much as might be, a fortune or family once made, 
by continuing from generation to generation, a vaſt 


power of property, and to facilitate at each deſcent, 
the lumping of ohe great ſum, or one great family, to 


another, by bargain and ſale, in oppoſition to the 


generous principles of equality and diffuſive property, 


which free ſtates have always encouraged. The royal 


family, however,. was excepted out of this late act, 
although their marriages are alone an object of public 
concern or influence. I might aſk too, whether his 
lordſhip did not uniformly. throughout his life, purſue 
his on private intereſt, And raiſe the greateſt fortune 
and provide the moſt àmply for his family, of any 
lawyer that ever lived; and whether, during his domi- 
nion, the judicial promotions were diſpoſed of upon 
miniſterial motives, or merely agreeable to profeſſional 
deſert. - I might, nevertheleſs, and ought to add, that 


the ſame illuſtrious perſonage was bleſſed with a good 
. temper, and great worldly prudence ; which are the 


two hand-maids in ordinary to proſperity ; that his 
whole depor:ment was amiable ; and that he poſſeſſed, 


in general, the ſoundeſt underſtanding in matters of 
| law and equity, and the belt talents for YL I 
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had ever 82 ; et he might be cited as an example, 

in this country, of the perfect picture of a good judge, 
which my Lord Bacon had ſo admirably drawn; and 
that he was, in ſhort, a truly wiſe magiſtrate, He was 
free from the levities, vices, and expences, which are 
ſo commonly the product of a lively and prurient 
fancy. His ſtation did not require nor his genius 
furniſh him with imagination, wit, or eloquence. And 
perhaps, had he pofleſſed a true taſte for the fine arts 
and the politer parts of literature, he would never have 


been ſo extenfive a lawyer, to which however, the 


plainneſs of his education might have ſomewhat con- 
tributed. In ſhort one might ſay that Lord Somers 
and he ſeem to have been the reverſe. of each other 1 in 
every reſ pect. 1 %% 


Now, this might be pended as a libel on * | 
dead; whereas, the writer. penned no part of it ma- 
liciouſly, nor falſely, as he believed, and did not men- 
tion a tenth part of what he might, in ſupport of the 
juſtneſs of the character. And, therefore, unleſs a 
matter be thoroughly canvaſſed, and gentlemen at the 
bar will ſpeak out to a jury, that they may have the 
proper information to deliberate upon, it is hard to 
ſay what may not very glibly paſs at one time or other 


for a libel. Every thing e 291 the 3 Juties Judge 13 


ing for themſelves. 


If they once give up this right, we mal ter kae 
any thing of public tranſactions, but from the moſt 
partial and leaſt credited of all mankind, from writers 
employed by the authors of the meaſures themſelves, 
who, like Scotch reviewers, may have the face to 
attempt to make Engliſhmen' believe, that a man can 
be a conſtitutional judge, who quits the laws of the 
| land and deviates from the eſtabliſhed practice of courts, 
in ſpight of common ſenſe and the conſtant declaration 
© of « our anceſtors, nolumus leges Anglia mutari. Let the 
EET " 2 | dependent 
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88 judges before the revolution have advanced 


what doctrine they pleaſe, the fa# has been that juries 


have always exerciſed the right of determining what is 
a libel. It hath ſaved this conſtitution often, is the 


great bulwark of liberty, and ſhould never OR reſigned, 


but with the laſt breath. 


Few nien- know much of * nature of polity, 


and, of them, all do not ſufficiently attend to 
the conduct of adminiſtration, to obſerve when ſlight 
innovations are made in the laws or in their adminiſtra- 


tion; and, of thoſe who do, very few indeed have 


that degree of underſtanding which enables them to 
judge ſoundly of the conſequences of ſuch alterations 


with reſpect to their liberties in general. Again; of 
theſe very few, not more than one perhaps, has : activity, 


reſolution, and public ſpirit enough to publiſh his 


thoughts (as Mr. Somers did upon ſeveral occaſions) 

concerning what is going forward, in order to alarm 

(like a good citizen) the reſt of his fellow ſubjects. 
Inſomuch, that breaches in the conſtitution, which 
by degrees bring on a total loſs of liberty, are 
either wholly unnoticed, or elſe are regarded as the 
mere- violence of party, by which nobody can be 
affected but the immediate actors. Whereas, for the 


ſake of compaſſing their own ends, there is nothing 


which party- men will not do, per fas aut nefas; juſt as an 
eſtabliſned high churchman will perſecute even to 


death, any other man or divine that queſtions his 


authority or his doctrine. From hence ariſe precedents 
of. all ſorts of illegal and unconſtitutional practices. 
Miniſters (as not one in a thouſand is actuated by any 


principle cf public good, or even by a deſire of honeſt 
fame) for the ſake of power, title, riches, and pre- 


eminence of any kind, will deceive the beſt inclined 


prince, and miniſter to the humour, folly, vices, and 


domination of the worſt. On the on bill, no 
| more N 


. I 8 
more than two, even of the biſhops, would venture to 
vote for it, although their biſhoprics depended upon 
the continuance of the proteſtant religion, which that 

bill was avowedly framed to preſerve. Now, when an 

impartial man gathers this, both from his own expe- 
rience and from hiſtory, how can he help being moved 
at the doctrine that is publicly held with reſpect to 
writings that animadvert upon public proceedings, 
and the uſe that is made of that deſperate ſword, an 
information, together with the means which are every 
day deviſed to make it more dreadful? 


I will venture to prophecy, that if the reigning no- 
tions concerning libels be puſhed a little farther, no 
man will dare to open his mouth, much leſs to uſe his 

pen, againſt the worſt adminiſtration that can take 
place, however much it may behove the people to be 
appriſed of the condition they are likely to be in. In 
ſhort, I do not ſee what can be the iſſue of ſuch law, 
but an univerſal acquieſcence to any men or any mea- 
ſures, that 1 is, a downright paſſive obedience, 


| There is one great reaſon, why every patriot ſhould 
wiſh this ſort of writings to be encouraged ; which is, 
that animadverſions upon the conduct of miniſters, 
ſubmitted to the eye of the public in print, muſt in 
the nature of the thing be a great check upon their bad 
actions, and, at the ſame time, an incentive to their 
doing what is praiſe-worthy. Nevertheleſs, if it be 
once clear law, that a paper may be a libel, whether 
true or falſe, written againſt a good or bad man, 
when alive or dead, who is there that may not con- 
tinue a miniſter, whether he has a grain of honeſty or 
underſtanding, if he ſhould happen to be a favourite at 
court? The worſe his actions are, the mare truly and 
| ſharply the writer ſtates them; and the more the pub- 
lic, from his juſt reaſonings, deteſt and cry out againſt 


chem, the more ſcandalous and ſeditious of courſe, will 
_ 1 3 „ 
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be the libel ; for, the truth of the fad is an axgravation 
of the libel; and it was that which occaſioned the cla- 
mour. There is but one ſtep farther before you arrive 
at complete deſpotiſm, and that is ro extend the ſame 
doctrine to words ſpoken, and this I am perſuaded 
would in truth' very ſoon follow. And then what a 
bleſſed condition ſhould we all be in! when neither 
the liberty of free writing or free ſpeech, about every 
. body's concern, about the management of public 
money, public law, and public affairs was permitted ; 
and every body was afraid to utter what every AY 
however could not help thinking 


With reſpect to libels on a particular perſon, in his 
private capacity, there may be ſome foundation for 
a doctrine of this ſort; becauſe, as the welfare of 
the tate has nothing to do with his private tranſ- 
actions, you ought not to make reflections which may 
injure him in his calling or his reputation; you muſt 
always do this out of perſonal ſpite, and therefore 
| ought to be puniſhed for ſuch your malevolence. 


But, the caſe is totally different with reſpect to an 
adminiſtration; for the country in general is always 
the better or the worſe for its 0 and therefore 
every man has a right to know, to conſider, and to re- 
Wy upon it. Their poſts in the ſtate, or their public 
characters, are not like any individual's particular 
trade, profeſſion, or fortune, or his private character. 
The writing of them out of their places in the govern- 
ment is not a loſs for which they have any right to be 
repaired in damages. Their holding ought only to 
be quam diu bene je geſſerint, and of this the people at 
large ought to be made judges, as every man in this 
country is repreſented, and Ca. concerned i in 
the legiſlature itſelf. | 1: 


However, from a een of theſe two different 
kinds of libels, introduced and ies from very bad 
25 motives, | 


„„ | 

motives, it ſeems to me that a general doctrine has 
been laid down. Now, my notion is, that in public libels 
the truth of the charge ſhould be an abſolute defence, 
whatever may be thought neceſſary with regard to pri- 
vate libels. The public is eſſentially intereſted in ny 
. diſcrimination being made. | 
When men find themſelves aggrieved by the violence 
or the miſconduct of the perſons appointed to the 
miniſtry, it is natural for them to complain, to com- 
municate their thoughts to others, to put their neigh- 
bours on their guard, and to remonſtrate in print 

againſt the public proceedings. They have a right 
ſo to do, as much as a borough has a right to reject 
any court candidate, and to publiſh the reaſons for ſo 
doing; and both theſe rights will J hope be exerciſed 


until there can. be both a congt de dire and d'ecrire, and 


a conge elire, eſtabliſhed in the ſtate, as there already 
is in the church. The- liberty of expoſing and op- 
poſing a bad adminiſtration by the pen, is among 

the neceſſary privileges of a free people, and is per- 
haps the greateſt benefit that can be derived from the 
liberty of the preſs. But miniſters, who by their 
miſdeeds provoke the people to cry out and complain, 
are very apt to make that very complaint the founda- 
tion of new oppreſſion, by proſecuting the ſame as a 


| libel on the ſtate. Now, the merit or demerit of 


theſe publications muſt ariſe from their being true or 
falſe; if they are true, they are highly commendable; . 
if they are wilfully falſe, they are certainly malicious, 


ſeditious and damnable. The mere pretence of a paper 


being ſeditious, if the matter of it be fact, is to be diſ- 
regarded; for I do not ſee how any writer can publiſh 
to the world the juſteſt and moſt important complaints, 
without tending thereby to render the people and 
their conſtituents diſſatisfied with the adminiſtration, 
and even clamorous againſt it. Nay, I ſcarcely can 
frame to myſelf any other way of letting his majeſty, | 
A006 that the miniſtry he has appointed is bad, 
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However, if a miniſter notwithſtanding Would con- 
tinue a favourite at court, and the people being 
affected with what was written ſhould clamour, and 


have great reaſon for ſo doing, I make no doubt but 
aan attorney general, upon the ſlighteſt hint from the 
proper place, would file an information againſt the 
W  . writer, and charge him at once with endeavouring to 
alienate the affections of the people, and to raiſe 
traitorous inſurrections againſt. the peace of the king; 
although it were obvious to every indifferent perſon, 
that the unlucky writer had no ſuch intention, nay, 
had been ready on a former occaſion voluntarily to 
aſſociate for the defence of his majeſty's title, and to 
venture his life in the field to ſupport it. Indeed I am 
fully coavinced, that were it not for ſuch writings as 
have been proſecuted by attorney-generals for libels, 
we ſhould never have had a revolution, nor his preſent 
majeſty a regal crown; nor ſhould we now enjoy a 
proteſtant religion, or one jot of civil liberty. Kings 
can hardly receive any intelligence but what their mi- 
niſters give them, and theſe gentlemen, being generally 
| guided by avarice and ambition, endeavour to'repreſent 
every man who ſtrives to get them diſmiſſed from 
their employs, as one who is about to, attack the 
throne itſelf, call him traitor directly, and then exert 
the power of the crown to demoliſh him. Th uſe of 
the word treaſonable is generally, to give them a pre- 
tence for diſregarding the common rules of law and 
_ juſtice, And if they are queſtioned in parliament for 
what they have done, they are in hopes a majority may 
be procured to come to a reſolution. in their fayour, or 
at worſt, to prevent any from being come to agaiaſt 
| "pro And then who dares ſay they have done amiſs? 


" Libels are by no means a harmleſs ſport;” for 
123 alone can excuſe any man in complaining even 
of a bad magiſtrate: but yet, I cannot think them 
ſuch dreadful things as vindicate miniſters in breaking 
„e _ law we” the fake or coming at the 

writer 


t 1 1 


* 


| wel er; J believe moſt ſober men, hs; ſee already 


what lengths ſuch proſecutions maybe carried accord- 


ing to law, and how deeply the liberties of the people 


may be affected by ſuch means, are of opinion, that 


if ſome of the legal methods of proſecution now ac- 
quieſced in were done away, the conſtitution would be 


the better for it. The prerogative which an attorney- 
general aſſumes of filing an information againſt whom- 
ſoever he pleaſes, is certainly a reproach to a free 
proples and if the regular information awarded upon 
[pecial - motion by the king's bench were likewiſe 
taken away, I do not think the conſtitution would be 


injured by it: in which caſe, the old common law 


method of indicting for a libel, as a viqlation of the 


peace, would be the means that every body muſt 
reſort to; and in my own opinion -a grand jury * 


are very competent and the propereſt judges, whe- 
ther any publication be deſtructive to the welfare of 
the ſtate or not. 255 


Although there is as yet no licenſing act 10 except 
the ſtage; if a man prints what is ſappoſed libellous, 
either on the ſtate, or any particular perſon, he is 
| liable to be proſecuted for it. But people like to ſee 

A n go forward in the ordinary way, as was 


0. writings, thoſe of Mr. Wilkes may really be 
faid t to be a mere exerciſe of wit and talents, and 
« an innocent exertion of the liberty of the preſs.” 
Mankind will ever diſlike violent proceedings. Al- 
though the perſon himſelf may merit the chaſtiſement 


he meets with, yet if this be inflicted by illegal 
methods, it will make every man fear, ſhould he raiſe 
the reſentment of the miniſtry, that himſelf would be 


: treated! in like manner, whether he had committed any 


* See a valuable treatiſe upon grand juries called The Security | 


of Engliſhmens Lives, attributed to Mr. Somers, who not only 
Kris * conſtitution Es loved 1 
| crime 


ale with Dr. Shebbeare : in compariſon with _ 
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crime in law or not. If things are done in one intagce 
contrary to law, they may in another. No man is 
ſecure, when the laws of the land ceaſe to be a pro- 


tection. Although the meſſenger, or the dragoon, be 


not at my door, yet it is very diſheartening to find 
that it is no longer in my power to be ſecure againſt 


their being there. My liberty is equally gone. 


No neceſſities of ſtate can ever be a reaſon for quit- 
ting the road of law in the purſuit of a libeller. The 


attack of this claſs of writers ſeldom goes farther than 
the miniſter, for the ſake of bringing in ſome other 
man; and fo far from being „of all other the 


“ jnſtance of public quiet,“ is certainly not at all ſo, 


if by the * WE; be meant the eſtabliſhment 


itſelf. 


Whether the warrant 4 Lord H. was 6 for a 


ſeditious or for a ſeditious and treaſonable libel, makes 


no difference. The fact indeed is, that the * warrant, 


Which was for apprehending perſons and papers, does 


not mention the word Ons at all, but uſe the terms 
5 Vedi. 


George Montague Dunk earl of Hallifax, v viſcount Sun- 

bury and baron Hallifax, ene of the lords of his majeſty's 
moſt honourable privy council, lieutenant general of his ma- 
Jehty*s forces, and principal ſeeretary of tate, | 


Theſe are in his majeſty's name to authorize and require vou 


(taking a conſtable to your aſſiſtance) to make ſtrict and diligent 
ſearch for the authors, printers and publiſhers of a ſeditious and 
treaſonable paper intitled the North Briton, Numb. 45, Saturday 


ſeize, together with their papers, and to bring in ſafe cuſtody, 


before me, to be examined concerning he premiſes and further 
dealt with according to law. And in the due execution thereof, 
all mayors, ſheriffs, juſtices of the peace, conſtables and all otber 


his majeſty's officers civil and military, and loving ſubjects whom 


it may concern, are to be aiding and affiſting to you, as there ſhall 


be occaſion, and for ſo doing this ſhall be your wartrant. Given 


. lt M 
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April 22, 1763, printed for G. Kearſly in Ludgate-ſtreet, Lon- 
don, and them, or any of them, having found, to apprehend or 


— 


„ 
4 ſelirious and TRY paper; and the ec + 
warrant, which was for committing Mr. Wilkes to 
the Tower, makes uſe of the terms, a moſt infamous and 
ſeditious libel. So that there is a diverſity of denomina- 
tion and deſcription obſerved by the drawer of the 
warrant, whether, the ſame were the ſecretary of ſtate, 
his law clerk, or the ſolicitor to the treaſury. Then 
comes the attorney-general, who files his information 
ex officio againſt the writer, and charges him with 
writing a libel, Now, be certainly knows what he is 
about, whether the others did or not; and therefore 
there is no longer any room to ai about the 
crime, it is aſcertained. nts: the king's meſ- 


at St. James' s the 26th day of April, = the 3d year of his ma- 
jeſty's reign. 


| To Nathan Carrington, John 
Money, James Watſon, and 
Robert Blackmore. 


Duns HALLIFAK. 


+ Charles earl of Egremont, and N Dunk earl of 
HFallifax, lords of his majeſty's moſt honourable privy 
council, and principal ſecretaries of ſtate. 


Theſe are in his majeſty's name to authorize and require. you 
to receive into your cuſtody the body of John Wilkes, eſq; here- 
with ſent you, for being the author and publiſher of a moſt infa- 
mous and ſeditious libel, intitled, the North Briton, Number 
45; tending to, inflame the minds and alienate the affections of 
the people from his majeſty, and to excite them to traitor- 
ous inſurrections againſt the government. And to keep him ſafe 
and cle, until he ſhall be delivered by due courſe of law; for ſo 
doing this ſhall be your warrant, Given at St. James' s the zoth 

day of April, 1703, in the 3d year of his Majeſty's reign. 
EGREMONT. 

| clots, Dunk HALLITARX. 

Jo the lite lord A N 3 
John Berkeley of Stratton, 

conſtable of his majeſty's 
Tower of London, or to 

the lieutenant of the ſaid 

Tower or his deputy. 
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Gge *to the houſe, delivered by the chancellor * the exche- 


quer, touching the ſame paper, calls it no more than a moſt 
ſeditious and dangerous libel, and a reſolution of the 
commons execrates it but as a kalte. ſcandalous and 


ſeditious libel. a 
But a deciſive nou on Ws head is, that had 


the charge been other than a miſdemeanor, it could 


not have been proſecuted in this way ; for, no infor ma- 


tion will lie for a capital crime, or for miſpriſon of 
treaſon. The ſtatute ſays, it ſhall not lie for life or 


limb. 
It is childiſh therefore to aſk, whether the printing 


of any particular libel, as for inſtance, of the North 
Briton No. 45, is to be conſidered as no higher an 
4c offence than publiſhing a libel ?” The attorney ſays, 


had it been adjudged to have excited, inſtead of 
« tending to excite, it would have been no lels a crime 
c againſt the ſtate, than that of high treaſon, without 


any palliation whatever:” to which 1 can only ſay 
in a plain way, that had it been adjudged to have been 


ſomething elſe than a libel, it would not have been 
adjudged what it was ; for, I do not know that any law= 
logic ever proved /ibel and high treaſon, to be convertible 


terms. No two offences can be more diſtin in their 


nature or kind. One is by conſtruction, a breach of the 
peace, and the other is the h wg of all capital crimes, 


| | 


10 compaſs or to ine gin (that i is to exciteito, or 


" intend) the death of the king, is high; treaſon, and is 


puniſhed with loſs of life, by hanging, drawing and 
quarteripg, whether the king be killed, or even hurt or 
not. But this doctrine holds in no other crime what- 
ever. For, in petty treaſon, which is the next greateſt 


crime that the law 8 0 and which is the N of N 


F Vide the Fs votes of rade November 15, i; 63. 
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a huſband by the wife, or of the maſter by the wist 
the inciting of others to perpetrate the fact, or any at- 
tempt to do it oneſelf, without effect, is only puniſhable 
as a miſdemeanor and as an affault. Let us not then be 


ſo impudently impoſed upon as to be told, that every 


ſtep we take in queſtioning the acts of a miniſter, is 
high treaſon, Every London or Weſtminſter mobs 
every riot, every abuſe of adminiſtration or of a party; 
every remark or animadverſion upon a proclamation, or 


upon a ſpeech from the throne, or, in ſhort, upon any 


other public meaſure of the miniſtry, will in this way 
of reaſoning ſoon be deemed treaſon, to the diſgrace of 


ourſelves, the diſhonour of our conſtitution, and the 


loſs of the rights of a free people. 


In truth, I likewiſe ſuppoſe the attorney- general knows 
his buſineſs too well to denominate any offence a libel, 
and to proſecute it by information only, if he means to 


have it conſidered as high treaſon. 


15 00 I have heard in diſcourſe, hap a certain la- 
| borious miniſter has whiſpered many of his- friends, 
«© whatever they might hear from others, that the law- 
« officers of the crown had aſſured him, Mr. Wilkes 
© might have been proſecuted for high treaſon; but, 


© however, they were not willing to puſh things againſt ' 


ce him to the utmoſt.” An aſſertion that is ſcarcely to 


be paralleled (I believe) for its folly, profligacy or ef- 


frontery; and which, in a country where nothing can 
be done but by law, deferves no other anſwer than this, 
& J wiſh you had attempted it, for if you had, it would 


© have ruined you, and you would have deſerved it, as 


ce the only adequate reward for your pains.” The Ep- 
ping-foreſt caſe would not warrant this poſition, I can 


aſſure him; and I am certain he has a private friend, 


a candid lawyer, who would ſtrongly diſſuade him from 


really making ſo ridiculous an attempt. I fay. this, be- 


cauſe N Ante the miniſter himſelf, is now become ſo 


r: ray 


, 
_ — * . . . : K 
" .. ⁰ A ⁵ m- CE 2 . 


— 2 —— 


D 


828 


2 n 


right poacuradle, that he' coat any longer to be jearned 
in — laws of his country. 


The Earl of Briſtol, having exhibited a charge of 
_ © treaſon againft the Earl of — alledged, that 
c he had endeavoured to alienate the affections of his 
« majeſty's ſubje&s, by venting opprobrious ſcandals 
« agcainft his majeſty's perſon, and that he had traduced 
« both houſes of parliament. The judges were ordered to 


4 They unanimouſly greed, that if the matters al. 


c give their opinion r= this be any treaſon or no? 


ce ledged in the charge were admitted to be true, altho” 
* alledged. to be traitorouſh done, yet there i is no treaſon 
«c in it *. ” | 


Why then, is the atlorney angry with any other man 
for talking of No. 45, as a libel? He himſelf, with all 
his elaborate perplexity of language, can call it no more? 


0 Why need he ſearch for words to denominate „ ſedi- 


« tious writings, a ſubtle poiſon, the ſeed of jealouſy, 
<« revolt and diſcord, the parent at leaſt, if not the 
t offspring of treaſon ?” (Or why not both parent and 
: offspring at one and the ſame time: the ſenſe will not 

be hurt, and the creed be more orthodox?) In every 
light he can put theſe writings, they will appear the 
ſame, their nature will not —"_ * will fill be but 


bels. 


Indeed there is a great Gerl of difference betten 
libel and libel, as between other individuals of one and 


5 the ſame ſpecies, ſome having more and others leſs wit; 


ſome being more and others leſs perſonal; ſome levelled 
againſt the eſtabliſhment, and others againſt that vary- 
ing thing—a miniſtry. For example, The Sixth Letter to 
the People of England was a molt groſs attack upon the 
- preſent conſtitution and ſucceſſion ; but The Teſt, The 

Letter verfified, and Rodondo, were merely perſonal abuſe 
| 38 Mr. Pitt, bis lady, and her eldeſt brother. Mack: 


had Lord * 
kues 21 


14 % 11- 


wan took a middle flight between the abuſe of one 
or two individuals, and that of a whole party; although 
for the beauty of its images, the happineſs of its allu- 
ſions, and the elegance of its expreſſions, it was rare 


avis in this predicament of writers: none of whom how- 


ever were without ſome wit and merit; excepting al- 


ways the dull and rancorous Jacobite firſt named. In 
truth, abuſive ſatire has been dealt in pretty equally 


of all ſides, and the only meaſure has been the abilities 
of the reſpeCtive penmen. When ſomebody ſhewed 2 
North Briton to old Johnſon, turning his definition of 


; & Nec lex juſtior ulla 
1 Alan necis artiſices arte perire fua.” 


After all, the attorney himſelf cannot help ſpeaking 


of the compoſition of libels as an exerciſe of wit, and 


thereupon © ſuppoſing the author of The Budget may 
«© chuſe by and bye to amuſe. himſelf this very way; 
and then roundly charges this gentleman © with per- 


© ſonal indecency, and his” ſuppoſed “ friend with 


* acrimony, envy, ſpleen, conceitedneſs and ſelf-im- 


- 


< portance” as mere flowers, I preſume, of rhetoric, 
well becoming the pen of a miniſterial writer againſt 
libels. And, he ſpeaks of the ruin of a virtuous patriot 
by an information, with as much glee, as an old letcher 
does of the debauching of a en virgin N rays 


ment. 


Nobody without doors thinks the caſe of any bel 
« juſtifies ſtrongly,” or at all, © the practice of general 
«© warrants ;” if it were only for this reaſon, that every 
party againſt whom a libel is levelled, always chriſtens: 
it ſeditious, treaſonable, and what not; and yet, whether 


it be any libel at all, no man has a right to pronounce, 
| before a jury of the country has determined it to be 
one. They are likewiſe leſs neceſſipy's in this than any 


Other 
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a penſioner upon himſelf, he very cleverly anſwered, 
It is fair enough, I have no reaſon to complain, | 
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others offence, becauſe the publiſher muſt always be 
known and may be come at, whether the author be ſo 


or not. And it would be (as Hawkins ſays) „“ ex- 
. *© tremely hard, to leave it to the diſcretion of a 
common offieer to arreſt what perſons, and ſearch 

« what houſes he thinks fit: and if a juſtice cannot 


« jegally grant a blank warrant for the arreſt of a 


s ſingle perſon, leaving it to the party to fill it up, 


ce ſurely he cannot grant ſuch a general warrant, which 
e might have the effect of an hundred blank warrants.“ 


With reſpect to the warrant of Lord H. if the form 


had really been actotding to the “ uninterrupted 


% practice of the ſecretary of ſtate's office,” this would 


not have made.it legal. But even this is not a fact; 


for one cannot help remarking, that the old tories un- 
der Queen Anne, the revolution ſtill tingling in their 
ears, were exceedingly cautious, conſulting counſ:], 


probably upon the warrant itſelf, before they Senttired 


to take up a ſubject; inſomuch, that all the warrants 
even of Lord Bolingbroke, whilſt he was ſecretary of 
ſtate, appear to be ſtrictly legal. In truth, there has 
been no uniform practice in the office, as may be ſeen 


by the variant and multiform warrants printed from 


thence in quar/o, and privately diſtributed to truſty 
friends by P. C. W. with the inſcription of moſt ſecret. 
Much leſs would precedents only from the time of the 


reyolution be ſufficient to. zu/tify ſuch an illegal prac- 


tice. And as to the pretence that this practice ** did 


« not then take its riſe, having been frequent in former 
< reigns, reaching back perhaps to the remoteſt times, 


and combined with the very eſſence of government, 


it is totally groundleſs; for, after the moſt diligent 


ſrarch, no warrants of a ſimilar form could be found 


higher than the reign of the Stuarts, but few of them, 
a of thoſe few hardly more than one of an anticnter 
date than Bennet Lord Arlington, ſecretary to Charles 


the Second. From ſuch * 3 . hard- 
. ened 
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ened writer would inſinuate, that perhaps they were uſed 


in the remoteſt times, and are of the eſſence of govern- 
ment. This notable antiquity of office is indeed fur- 


ther ſupported by a note, which takes notice that the 
act of Henry the eighth, ſettling precedency, mentions» 
among other officers, the king's ſecretary. It does ſo. 


And what of that? This was the æra of the reforma- 
tion of religion; but, I never heard before it was the 


commencement of civil government. No prior men- 
tion, however, of king's ſecretaries, as officers of ſtate, 
could, I ſuppoſe, be found, and therefore this or none 
muſt be cited. Is this now, in the name of common 
ſenſe, a proof of immemorial exiſtence ? The fat i is, in 
antient times, the king had only a private ſecretary foi 
his privy council; there was no ſuch perſon as a ſecre- 
tary of ſtate. He is the production of limes within 
memory (to ſpeak as a lawyer) and none of the many 
books which treat of the great officers of ſtate, and the 
Aula Regis, make any mention of ſuch a being. The 2d 


of Richard II. which gives the action of ſcandatum mag : 


natum, in the enumeration of great officers of ſtate, does 


not notice either the king's ſecretary or the members 
of his privy council. There is no mention made of the 


ſecretary by Forteſque, lord chancellor to. Henry the 
ſixth, in a book on abſolute and limited government, which. 
he wrote under the reign of Edward the fourth, where 
he conſiders the king's council and the great officers 
about the throne, In truth, the ſecretary's conſequence 
and power aroſe from his being admitied a member of 
the privy council, and as ſuch alone it is that he can 


pretend to the power of commitment; and yet, as 1 


take it, although the privy council, as a board, have 
conſtantly exerciſed this power, no ſingle privy coun- 
ſellor, nor any number of privy counſellors not met in 
council as a board, can pretend to ſuch a power. Be 
this as it may, and let the ſecretary of ſtate be allowed 
the power which he has long exerciſed of committing, 
Vor. I. L FR mw 
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and which has been in ſome meaſure recognized * 
courts of juſtice; as being ſuppoſed to act immediately 
per mandatum regis, and to be the chief inſtrument of 
his moſt ſecret commands, and the moſt confidential of 
his privy council; yet, the being a privy counſellor or 
ſecretary of ſtate, does not make a man a juſtice of 
peace, and more authority or juriſdiction no ſecretary 
ever claimed. To render him ſo, it has of late been 
always the practice to inſert by name every privy coun- 
ſellor into the commiſſions of the peace, that from time 
to time paſs for the ſeveral counties. So that the two 
grounds ſuggeſted as an authority for the iſſoing theſe 
general watrants, namely, the conſtant exerciſe and 
uſage of them, and the antiquity of the ſecretary of 
ſtate as a privy counſellor, both fail. But, had they 
both been good, they would not have authoriſed theſe 
Warrants; becauſe, a practice of the like ſort, muſt be 
ſupported by uniform uſage; and the warrants produced, 
differed ſo much in their form, that hardly any three of 
them were alike. The greateſt part too of the warrants 
offered in proof of this cuſtom and pretended right, 
were iſſued in the times of rebellion, when men are not 
likely to call in queſtion ſuch a proceeding, the ex- 
tremity of the caſe making them wink at all irregula- 
rities, for the ſake of ſupporting the proteſtant eſtabliſn- 
ment itſelf, And yet, bad men, as one may eaſily figure 
to one's ſelf, will be apt to lay ſtreſs upon ſuch acts of 
neceſſity, as precedents for their doing thelikein ordinary 
Caſes, and to gratify perſonal pique, and therefore ſuch 
exceſſes of power are dangerous in example, and ſhould 
never be excuſed, but when it appears that government 
could not be defended or upheld without actual recourſe 
to them. But, even if the uſage had been both im- 
memorial and unibrm, and ten thouſand ſimilar war- 
rants could have been produced, it would not have been 
ſufficient; becauſe the practice muſt likewiſe be agree- 
able to the principles of lau, in order to 42 good, 
Wbereas 


whereas this is a praffice inconſiſtent with, Pe in 
direct oppoſition to, the firſt and cleareſt principles 
of law. Immemorial uniform uſage will not evea 


| ſupport. the bye-law of a corporation, if it be 


flatly repugnant to the fundamentals of the common 
law; much leſs, will it authoriſe the ſecret practice of 
a political office. In one word, no warrant whatever, 
in any caſe or crime whatever, that names or deſcribes 
nobody in certain, is good, or can be juſtified in law, 
in any circumſtances whatever. Therefore, if that point 
alone had been put in queſtion, I do not ſee how any 


thinking and honeſt man could have fairly voted 
« againſt it.” The law is too well eſtabliſhed to be 


rendered doubtful, by all the dexterity of the attorney 
or his coadjutor. Eight years of ingenious Judicature 
will ſcarcely accompliſh ſo arduous a taſk, 


The attorney might as well ſay, that Lord II. 0 
uſing the power of a juſtice of the peace by virtue of 


his office of ſecretary of ſtate, could make an illegal ; 
warrant as a magiſtrate, good as a military officer, by 


ſtiling himſelf lieutenant general of bis majeſty's forces, and 
commanding all military officers to gfſift as there ſhall. be oc- 
caſion. The circumſtance, though new, I am ſeriouſly of 


opinion, is as good an argument in law, as what 


can be derived from the IP of a e of ſtate's 
office. 


Moreover, it is not true, a in a political ſenſe, 
that a declaration of the illegality of all general warrants 
whatever would © take away from the executive power, 
6 an authority which may be frequently found eſſential 
ce tothe very being of the ſtate.” For, if in caſe of 
high treaſon (the only crime that need ever occaſion 
a ſtretch of authority and even that very rarely) there 
| ſhould be a neceſſity for the apprehenſion of people, 
whale names, or any certain deſignation of their per- 
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ſons could not be had, and this was afterwards made to 
appear; as that is a crime which tends to the diſſolu- 
tion of the whole frame of government, there is no 
doubt but the miniſter would be excuſed for the dicta- 

torial power he ſhould exercife, pro ſalute reipublice, 
upon ſuch an emergency. But I would have ſuch 

things as emergent neceſſities who to his pardon, 
and not to his juſtification. 


Therefore, I ſee no reaſon. why a man 19 14 1 not 
vote for the condemnation of general warrants in all 
caſes, without limiting his damnation to general war- 
rants in the caſe of ſeditious libels. The propoſi- 
tc tions are different, but in the eye of the law, theſc ge- 
neral warrants are in both caſes equally illegal. In 
ſhort, if this was not the conſtitution, I think © we 
c might amuſe the public with the ſound of liberty,” 
but ſhould really enjoy none. If ſuch warrants were 
to be allowed legally juſtifiable in any inſtances, it 
would be exceedingly difficult, nay, impoffible, to re. 
ftrain miniſters from grievoully oppreſſing any man they 
did not like, under many pretences, from time to time 
for their own ſafety, without any motive of public good. 
I agree therefore, with the attorney, in ſaying, that 
if the liberty of the ſubje& be the great object in 
% view, and be incompatible with general warrants in 
cc one inſtance, it is inconſiſtent with the ſame warrants 
& in any other. There is no exception to be made to 
cc our general reaſoning.” The grievance extends to 
all perſons, of All degrees, of all qualities; it is com- 
mune periculum. | 


As to the ae thin experience 18 W | 
ce there is only a poſſibility of danger to the liberty of 
«© the ſubject, from the exerciſe of this power, it is 
-a moſt e en * of no real ehe 
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For, in the firſt place, theſe warrants have been rarely 
exerciſed, until of late years, and perhaps never before, 


in the caſe of a libel, upon one of the repreſentatives of 


the people. Every thing of this ſort is practiſed with 
ſome tenderneſs at firſt. Tyranny grows by degrees. 
Beſides, few common men have private purſes ſufficient 
to contend with that of the public and the power of 
the crown, both of which are uſed by every miniſter, to 
the utmoſt extent upon ſuch occaſions. Sometimes too, 
the private proſecutor is bought off. 12 ; 


In the next place, if the experience of theſe warrants 
had been ſo great, and no miſchief to the ſubje& had 


hitherto enſued; yer, who in a very momentous con- 
cern, no leſs than the liberty of every man in England, 
would let even a poſſibility of abuſe remain, that was 


able to get rid of it. It is not within the power of any 
legiſlature to prevent every private man or miniſter 


from committing abuſes by an infraction of the law ; 
but, 1 think, no wiſe legiſlature would give ſuch a ſanc- 
tion to any bad or arbitrary uſage, as would afford a 
handle to all miniſters to be guilty of the greateſt Win 
impunedly, and under the colour of law. 


Upon a ſuppoſition that the foregoing arguments 


will not do, the attorney cloſes his ratiocination on this 


pains with ſaying, that © the court of king's bench had 

« admitted. perſons to bail, apprehended under ſuch 
« warrants, inſtead of giving them their full diſcharge, 
« and that this circumſtance is of ſo much importance 
ce to the queſtion, of the legality of the warrants, 
c that in the opinion of an old, experienced, and able 
« lawyer upon the occaſion, who will ever be eſteemed 
e an honour to his profeſſion, i it implies no leſs than an 
© imputation of perjuryz to ſuppoſe ſuch practice to 
<« have prevailed in the court of king's bench, unleſs 
« the legality of the warrants, had been at the ſame 
time acknowledged by that court.” Now, who this 
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old lawyer is, I don't Know, nor the date of the friewd- 
ſhip between him and the attorney. But, if I were to 
gueſs, it muſt be ſome antiquated tory, who till lately 
was as uniformly againſt, as he is now uniformly for, 
all meaſures, and who only comes out upon extraordi- 
nary occaſions, with a grave face to do extraordinary 
work, One of your  ſtauncli men that goes plump 
through thick and thin, and to advance ſuch doctrine, 
muſt, I think, have gone through the thickeſt of it, 
and conſequently appear in à very dirty light to all 
other lawyers upon his emerging. I dare ſay, twenty 
years ago, the ſame man would have vouched as ſtrong- 
ly. to the cure of the king's evil by the touch of the 

true royal line. In my conſcience, he could find no 
one lawyer beſides to countenance him in fuch doctrine; 
or if he did, it muſt be ſome old gentleman of the ſame 
tory-kidney. Now, the tory- principles are ſuch, that I 
ſhould have been much better ſatisfied with the truth of 
this dogma, had the attorney himſelf directly affirmed; 
upon the credit of his own character as a lawyer, that an 
admiſſion to bail under a general warrant, proves either 
the warrant to be legal, or the judge to be perjured. 
But, it is very ſingular that the attorney will not affirm 
any thing of hinifelf in this matter; any more than he 
did upon the article of uſage, but chuſes to flip in the 
aſſertion of ſome antient invalid, or miles emeritus, for the 
purpoſe, whom he puts in the front of the battle; and 
then, if he can but pick up ſome other ſuperannuating 
ſtager, of the like original eoncoction, he will, of the 
two, form 4 moſt excellent forlorn hope. By the bye, 
if any veteran black letter could be brought up to 
ſuch an affirmation, in a grave and ſerious manner, as 
amicns curiæ, 1 ſhould think, under any other than the 
preſent whig adminiſtration, his merit would be ſo 
tranſcendent, that he might expect the miniſter's in 
tereſt for a peerage for himſelf, or otherwiſe, for his 
fon, as he ſhould like beſt. At this time, however, I 
ſhould 
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ſhould imagine, he would only find he had abſolutely 
thrown away his character to no purpoſe at all. Old 
hunters fay, there is nothing like trying a man at once 
at a ſix-bar gate; for, if he ventures to take that, you 
1 be ſure of his 5 going over er thing elſe with 
caſe. 


After all, let me . 4900 the cont of king's benz 
or any other court, when a man is brought before them, 
examine into the warrant, unleſs the perſon apprehend- 
ed makes an objection thereto? Nay, is not the very 
contrary every day's experience | ? Is it not even the 
defire of the party taken up, nine times in ten, to be 
bailed; as he knows, upon his diſcharge from that 
arreſt, another warrant in a regular form would be 
immediately iſſued ? Would it be right therefore in a 
judge to ſcrutinize the validity of every capias? In 
truth, bailing is a matter of courſe, where no objection 
is Ron! and there is no pretence for faying this a& 
of courſe is an acknowledgement by the court of the 
validity of the warrant, or of the regularity of the 
arreſt. Every apprehenſion is ſuppoſed to be legally 
made. A man might as well ſuggeſt, that the chan- 
cellor reads every writ he ſigns, before it is iſſued, to 
ſee whether it be clerically drawn; or that a judge 
never tries a cauſe at 1% prius, until he has examined 
the whole of the proceſs, and ſeen all to be regular. 
Now, I will venture to affirm that judges never examine 
the proceſs at all, unleſs one of the parties move the 
court ſpecially for the purpoſe. Conſenſus tollit errorem. 
And, no man ever fuggeſted that they broke their oaths 
by not doing this ex officio 3 indeed, if the extravagant 
doctrine here advanced were true, not one of the preſent 
reverend bench could now be free from perjury. In 
.._ ſhort, ſuch a ſpeech, if it were made, is a proof of 
nothing, but the ſhameleſs length to which party is ca- 
pas of * a tory : for, no lawyer ever practiſed 1 
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in a court of law, eſpecially at the head of a great 


circuit, that did not in his own practice, meet with a 
munitude of inſtances which flatly contradict this vio- 
lent poſition. Every common lawyer of a year s ſtand- 
ing can vouch the contrary. Nay, were it not fo, 
the attorney knows it to be a maxim among lawyers, 
that, “what is done without debate, or any argument 
r or conſideration had of it, makes the authority of 
ce 2 precedent to be of no force in point of law: for, 


* judgments and awards, given, upon deliberation and 


er debate, only are proofs and arguments of weight 1 
e and not any ſudden act 1 tho court without debate 


46 or deliberation.” 5 


fie he attorney ſees nothing alarming in a the Re. A 


of a member's papers and bureaus, upon the charge 
of a libel only, and reproaches a late writer with 
« heightening the picture upon this occaſion, by 
« 1 7 5 5 8 of ſacks and meſſengers.” Now, 
1. underſtand nothing is mentioned by this writer, 


| that was not an undoubred fact, and, 1 know t the 


attorney aright, he likes to debate upon a fact, and 
for that reaſon would throw every circumſtance into 
a caſe, however unneceſſary this may ſeem to many 
people, who think it beſt always to argue and deter- 
mine upon the general principle. Provided then the 


| fact be ſo, 1 can frame to myſelf no circumſtance 


capable of adding to the terror of ſuch a ſcene, whilſt 
laws exiſt, unleſs it be a repreſentation, of the whole 


as tranſacted, and by particular order, at midnight. 


1 chuſe, however, not to dwell upon this lawleſs part 
of the ftory, and, as my fon in his letter hath ſaid 
a good deal about the abſolute illegality of the ſeizure 
of papers, I ſhall here ſay very little more concerning 
this 'abominable outrage ; although, I think it, to 
uſe the words of Mr. Somers, „the worſt means to 


* arrive at t the wort ens ag Sl | 


E 2 


According to my notions, no words can convey to 


the mind of the reader, the anxiety which a man 
may feel from ſuch a diſtreſs. Many gentlemen have 


ſecret correſpondences, which they keep from their | 
wives, their relations, and their boſom friends. Every - 


body has ſome private papers, that he would not on 
any account have revealed, A lawyer hath frequently, 
the papers and ſecurities of his clients; a merchant. * 
or agent, of his correſpondents. What then can be 
more excruciating torture, than to have the loweſt of 
mankind, ſuch fellows as Mooney, Watſon, and the 
reſt of them, enter ſuddenly into his houſe, and for- 
cibly carry away his ſcrutores, with all his papers of 
every kind, under a pretence of law, becauſe the at- 
torney-general had, ex officio, filed an information 


againſt the author, printer and publiſher of ſome. 


pamphlet or weekly paper, and ſomebody had told 


one of theſe greyhounds that this gentleman was 
thought by ſome people to be the author! Theſe 
papers are immediately to be thrown into the hands 
of ſome clerks, of much curioſity, and of very little 
buſineſs in times of peace, who will, upon being bid 
to ſort and ſelect thoſe that relate to ſuch and ſuch a 
particular thing, naturally amuſe themſelves with the 
peruſal of all the private letters, memorandums, ſecrets 
and intrigues, of the gentleman himſelf, and of all 
his friends and acquaintance of both ſexes. In the 
hurry too of ſuch buſineſs, notes, bonds, or even 
deeds, and evidence of the utmoſt conſequence to pri- 
vate property, may be divulged, loſt, torn or deſtroy- 
ed, to his irreparable injury. | 


I will now, for a moment, ſuppoſe that this gentle- 
man had actually wrote, in the hours of his wantonneſs 
or folly, ſomething that was really abufive and ſcan- 
dalous upon ſome particular miniſter, -or upon the 


adminiſtration in general. Even in ſuch a cafe, would 


any 


jt 


TT a8 1] 
any gentleman in this kingdom reſt one minute at 
eaſe in his bed, if he thought, that for-every looſe 
and unguarded, or ſuppoſed libellous expreſſion, about 


party- matters, he was liable not only to be taken up 
himſelf, but every ſecret of his family made ſubject 


to the inſpection of a whole ſecretary of ſtate's office, 
or indeed, of any man or miniſter whatever, whilſt a 
parliament was ſitting, | or had even an 1 exiſtence 1 in the 
country ? | 2 | 


Such a vexatious Ee in the crown, is incon- 
ſiſtent with every idea of liberty. It ſeems to me to 
be the higheſt of libels upon the conſtitution, to pre- 
tend, that any uſage can juſtify ſuch an act of arbi- 
trary government. The laws of England, are ſo ten- 


der to every man accuſed, even of capital crimes, 
that they do not permit him to be put to torture to 


extort a confeſſion, nor oblige him to anſwer a queſ- 


tion that will tend to accuſe himſelf. How then can 
it be ſuppoſed, that the law will intruſt any officer of 
the crown, with the power of charging any man in 


the kingdom (or, indeed, every man by poſſibility and 


nobody in particular) at his will and pleaſure, with 


being the author, printer or publiſher of ſuch a paper, 


being a libel, (however, which till a jury has deter- 


mined to be ſo, is nothing) and that upon this charge, 


any common fellows under a general warrant, upon 
their own imaginations, or_the ſurmiſes of their ac- 


quaintance, or upon other worſe and more dangerous 


intimations, may, with a ſtrong hand, ſeize and carry 


off all his papers; and then at his trial produce theſe 


papers, thus taken by force from him, in evidence 
againſt himſelf; and all this on the charge of a mere 
miſdemeanor, in a country of liberty and property. 

This would be making a man give evidence againſt 
and accuſe himſelf, with a vengeance. And this is 
to be endured, becauſe the proſecutor wants other ſuf-= 


ficient e and might be traduced for acting 
| | ground- 


* 
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groundleftly, if he Joo. not get it; and becauſe he 
does it truly for the fake of collecting evidence. | 

1 ſhould not have given myſelf the trouble of ſay- 
ing thus much in ſo plain a matter, had it not been 
for a letter which was printed ſome time ago, upon 
this ſubje&, with the names of two noble lords, ſe- 
cretaries of ſtate, ſubſcribed. It is directed to Mr, 
« Wilkes,” dated ©& Great George-ſtreet, May the 
M 7th, 1763,” ? and contains the Seen e 


4 61 Ry | 

« In anſwer to your letter of yeſterday, we ac- 
% quaint you, that your papers were ſeized in conſe- 
«c quence of the heavy charge brought againſt you, 


< for being the author of an infamous and ſeditious 


& libel, for which, notwithſtanding your | diſcharge 
from your commitment to the Tower, his majeſty 
* has ordered you to be proſecuted, by his attorney- 
„ general. Such of your papers as do not lead to 
&« a proof of your guilt, ſhall be reſtored to you: 
“ Such as are neceſſary for that purpoſe, it was our 


& duty to deliver over to thoſe, whoſe office it is to 


& collef the evidence, and mana ge the nn 
66 againſt You, We are 


c Your humble Servants, 


. rare - Egremont. 
EL a FL BY us Dunk Halifax.” 


Here now is a clear e of the principle of 
taking theſe papers. The evidence indeed, ſeems to 
have been collected with as much force, and I believe 
With as little right by law, as ſome other collections 
are made for which the collectors are hanged when 
taken. I cannot but ſay, therefore, I am very glad 
this letter has been publiſhed, that the public may 
{ce what is the notion of law in thoſe political offices, 
that 


f chat are bow attempting to prove als lawlefs prac- 
tices to be the ancient common law of the land. 


- One inſtance of the legiſlature's regard to ha pri- 
vacy of papers and correſpondence, may be ſeen in 
the act regulating the Poſt- office, whereby, every 
poſt· maſter and clerk, is forbid to open any letter, 
upon any pretence whatever, except, by warrant of 
one of the principal ſecretaries of ſtate; who, if the 
mere opening ſhould afterwards be queſtioned, is 
thereby rendered under his hand ee for the 


ſame. 

When the D. of mee minitber, under a 
general ſweeping warrant, the meſſengers ſeized ſome 
copper- plates of the late rebels victories, where- 
upon the owner commenced an action; ſhortly after 
which, Mr. P. his attorney, was called upon by a cer- 
tain noted ſolicitor, who told him, that the govern- 
ment would not return the plates, but would, how- 
ever, make ſatisfaction for them. Mr. P. ſaid, that 
he would not diſſuade his client from making up the 
matter, but, as the ſeizure was wholly unwarrantable, 
he muſt be handſomely repaired - in damages, and 
therefore he would not adviſe him to take leſs than 
200l. upon ſuch an occaſions The noted ſolicitor 
agreed to, and paid the ſum demanded, upon having 
a releaſe of the action; although it was very clear, 
the real injury did not amount to 5ol. Thus dropped 
and expired this action, as has been the caſe with 
many others both before and ſince. In ſhort, one 
way or other, the proceedings in theſe matters never 
come before the public. The parties are either too 
indigent to contend with the crown, or elſe the crown 
buys them off, Atrornies too for the moſt part, are 
afraid both of incenſing men in power and of loſing 
their coſts, by being concerned for poor and obnoxi- 


ous clients, who may either run away, or be tampered 
OE wick 


with by the ſolicitor for the treaſury. For which 
reaſons, it is extremely difficult to cite adjudged caſes, 
in ſuch very clear points: and therefore, one muſt 
decide upon them by general maxims and principles 
of common law, witch are, indeed, a much more 
unerring guide than any particular caſe, of which it 
is ten to one whether you can obtain _ correct and 
authentic report. 


If ſuch a power of ſeizing papers could be ſupp. 
ported by law, is it to be imagined, that no decla- 
ration of it would have been made from the bench, 
by the ſeveral able and learned chief juſtices of Eng- 
land, who have preſided in the king's | courts fince 
this practice has taken place? Many of them have 
been warm friends of adminiſtration, and they could 
not have rendered a miniſter ſo formidable, eſpecially 
in times of violent party and diſaffection, by any 
other means whatever. Nay, ſome of them have had 
opportunities of making this declaration, and yet 
have ſtudiouſly avoided it, for which no reaſon can 
be aſſigned, but their knowing the practice to be il- 
legal. A ſtronger negative e can Wr be 
Produced. | 


Nothing, as I apprehend, can 1 bs forcibly: een 
from any man, or his houſe entered, without ſome 
ſpecific charge upon oath. The manſion of every 
man being his caſtle, no general ſearch warrant is 
good. It muſt either be ſworn that I have certain 
ſtolen goods, or ſuch a particular thing that is cri- 
minal in itſelf, in my cuſtody, before any magiſtrate 
is authorized to grant a warrant to any man to enter 
my houſe and ſeize it. Nay, further, if a poſitive 
oath be made, and ſuch a particular warrant be iſſued, 
it can only be executed upon the paper or thing 

ſworn to and ſpecified, and in the preſence of the 
owner, or of ſomebody intruſted by him, with the 
cuſtody of it. Without theſe limitations, there 1s 

no 


62 J | 
no liberty or free enjoyment of perſon or property, 
but every part of a man's moſt valuable poſſeſſions 
and privacies, is liable to the ravage, inroad and 
inſpection of ſuſpicious miniſters, who may at any 
time harraſs, inſult and expoſe, and, perhaps, undo 
him. Nay, whenever they ſuſpect there is evidence 
againſt themſelves, they may, by this boundleſs au- 
thority, ſeize and carry it away, in order to defeat 
85 


In miſdemeanor, flows or - apexifoux; before convic- 
tion, the perſonal property of the accuſed, remains 
unaltered ; no magiſtrate has a right to examine the 
whole, nor to touch or ſcize any particular part, with- 
out ſome ſpecial information on oath as to individual 
things. And upon what legal foundation a contrary 
practice has been ſet e 1 am e at a loſs to 
gueſs. . 7 | 
I. c. J. Hale lays down theſe rules, as to warrants 
to ſearch for ftolen goods, © (1.) They are not to be 
<< granted without oath, made before a juſtice, of a 
« felony committed, and that the party complaining 


< has probable cauſe to ſuſpect that they are in ſuch | 


c“ 4 houſe or place, and do ſhew his reaſons for his 
ec ſuſpicion; and therefore a general warrant to ſearch 
+ all ſuſpected places is not good; nor are general 
« warrants dormant, juſtifiable, nor do they give any 
cc more power to the officer or party, than what he 
« had without them. (2.) It it fit to expreſs that 
| © ſearch be made in the day time. (g.) They ſhould 

ec be directed to conſtables and not to private perſons, 
d though the perſon complaining ſhould be preſent, 
cc becauſe he knows his goods. (4.) It ought to 
c command that the goods found, together with the 
« party in whoſe cuſtody they are found, be e 
ct before ſome juſtice of the e 2 


4 ** . 
n 
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The firſt warrant that ever was granted for ſeizing 
papers generally, was, by Lord Townſhend, in the 
reign of George the firſt ; until that time, no ſecretary 
of ſtate ever went farther than to direct the ſeizure of 
ſome papers particularized, 


In ſuch a party-crime, as a public libel, who can 
endure this aſſumed authority of taking all papers 
indiſcriminately ? When, in ſuch a crime as forgery, 
or any other felony ; or even in that dangerous crime, 
high treaſon, by correſpondence with traitors: or the 
king's enemies, all men would cry out againſt it, and 
moſt deſervedly ! Nothing can be touched, without 
ſome criminal charge in law is ſpecifically ſworn againſt 
it. And where there is even a charge againſt one par- 
ticular paper, to ſeize all, of every kind, is extrava- 
giant, unreaſonable and inquiſitorjal. It is infamous 
in theory, and downright tyranny and deſpotiſm- in 
practice. We can have no poſitive liberty or privacy, 
but muſt enjoy our correſpondencies, friendſhips, 
papers, and ſtudies at diſcretion, that is at the will 
and pleaſure of the miniſters for the time being, and 
of their inferior agents 


Had Charles the ſecond thought his enn in- 
titled to this prerogative, he would not have reſorted 
to parliament for ſweeping warrants, to ſearch for 
and ſeize all ſeditious and treaſonable books and pam- 
phlets. His meſſenger of the preſs would have ranged 
through the ſhops of bookſellers and printers, and 
the ſtudies of diſaffected perſons, that is, of ſticklers 
for liberty, upon the mere warrant of a ſecretary of 
ſtate or privy Wunſenotz without the aid of a licenſing 
ſtatute. 


And let me 6 hers alk a OY Tf a libel be no 
actual breach of the peace, and ſureties for the peace 
or the behaviour be not demandable of the ſuppoſed 
 libeller ; by what colour of law, or by what warrant 


or epi, can any man, N as the writer or pub- 
| Uſher, 
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liſher; have his doors or locks broken . for the 
apprehenſion/either of - himſelf or his papers? Can 
fuch force be authorized by virtue of any legal pro- 
ceſs whatever, in this ſpecies of eder, Walen 
verdict, nay before judgment? 45 


* In a Pentel nerount of the tub of Mr. Wilkes 3 
15 it is ſtated thus : ** The 267 of April, a general warrant was 


| iſued againſt the authors, printers and publiſhers of No. 45, and 


forty-aine perſons were apprehended by it before the 29th, and 


among them a reputable tradeiman, This laſt was taken out 


of bed from his wife and a child dangerouſly ill, his houſe diſ- 


ordered and his papers ranſacked, and his perſon detained three 


days after his innocence knows; The 29h, the ſecretaries of 


| Hate received complete information that Mr. Wilkes was the 


author and publiſher; and the general warrant ſtill remaining 
in the meſſengers? hands, by virtue thereof, on the 30th, Mr. 


| Wilkes's houſe was forcibly entered, his doors and locks broken 


open, all his papers thrown into a fack and committed to the 


hands of common meſſengers, without any: ſchedule or ſecurity 8 


For the return of them. Mr. Wilkes himſelf was carried before 
Lord H. where it was immediately made known, that an baleas 
corpus was applied for and expected every moment, but, to 


5 avoid the effect of that writ, he was hurried away to the 


Tower, and there all acceſs was denied to him, as well as the 
uſe of pen, ink and paper.“ And I will add, from my! own 


| knowledge, that thoſe who had the ſearching of his papers di- 


vulged the contents of ſome private letters, which might have 


been very prejudicial to the writer of them, and have hurt * 4 
- Wert and his friendſhip with other friends, | 


It has been aſſerted that, in ſearch of Monſieur D'Eon, found 
a libeller by a jury, in order to take and bring him into the 
Uing's bench to receive judgment on the verdict, the doors and 
locks of chambers, cloſets and ſcrutores, were broke open; al- 
though it was denied he was there, and it afterwatds appeared 


be was not there. This was ſaid to be done by virtue of a 
cuapias from the K. B. in ſome of the news-papers, and in 


others by virtue of a warrant from the E. of 8. as ſecretary of 


late, but without any infqymation upon oath of his being in 
ſiuch houſe, and merely upon a flight fuſpicion, that he might 
be there, grounded upon his having been ſeen ae two IN 


15 before going to the 2 | 2 . 
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Nevertheleſs, 1: haye heard; that a candid lawyer, x 
has lately engaged for the ſeizure of papers, declaring | 
<« no government can ſtand without ſuch a power. 


But the ſpeech or the ſcripture of a trimming man, 


is not, I hope, to be counted for goſpel. And, I am 
clear, that many glorious governments have ſtood: 
without it, and that n6 adminiſtration or e rome 


ought to ſtand, that wants it. However, it is Caſy to 


foretel that ſo flattering a ſubſcriber to any political 


tenets, cannot long himſelf withſtand any thing. He 
would be able, 1 ſhould think, if occaſion preſented, 
to throw himſelf at the feet of any majeſty," with as 
much affection and ardency, as the moſt proſtrate: or 
_ advlatory of Hague-miniſters #. An outward decency 


and deliberatibn,- in every ſtep, will enable a man, at 


laſt, to ſerve the more effectually, and even to impoſe 
a wrong ſenſe upon the old revolution motto, of Pro- 
deſſa quam conſpici f. And yet there is, after all, ſuch 
2 thing, as outwitting one's ſelf, and being the dupe 
of . one's own cunning, after having made this left 
handed wiſdom the Kudy « of one 8 n from the ten 
dereſt infancy. . | 


"Wa * © «4A 


The Attorney We Nightly paſſed over ebe i ; 
of papers, after talking of it as a mere picture for 


which he happened to have no taſte; ixzirely omits 
the ſubſequent grievance of the «/o/# confinement z 


and, my fon having ſomewhat touched that matter in 


his letter, I ſhall not expatiate upon the ſubject, ſo 
much, at leaſt, as the importance of it would other- 
wiſe have inclined me to. Any body, however, who 


looks at the warrant of commitment, will ſee the di- 
rection to the conſtable of the Tower, is not merely 


to keep Mr. Wilkes ſafe, 5 but to keep him ſafe and 
ob: loſe,” -until he hall” be delivered: by due courſe of 


* See a letter from Sir]. 1 to his e talk on 4 | German 5 


. in the laſt war, printed in the * 
1 Lord one apho. : 
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My 
cc his: * Now, the cuſtody here directed, is unwar- 
rantable by law, in the caſe of A miſdemeanor, nay, 
in any caſe. N 


The common e ofed by juſtices of the 

peace, even in caſes of robbery on the highway, and 
and other felonies, not entitled to clergy, are to re- 
ceive into your gaol, and him ſafely to keep, or that you 
ſafely” keep, or there to remain (until delivered by law ;) 
falvo cuſtodiri, ad ſalvo cuſtodiendum, ſalvo cuſtodias, in 
ſalva cuſtodia ut detineatur, or at moſt ſaluo & ſecure 
cuſtodiri : inſomuch, that out of all the various forms 
of mittimus's to be met with in Burn's Juſtice, or the 
Repiſtrum Brevium, there is not one where the word 
9 or aria, is inſerted. 


When a gaoler is to keep his o4lher ale, he is 
only to reſtrain him ſo as to prevent his eſcape, and 
no perſon not dangerous, iti that reſpect, is to be 
hindered from having acceſs to bim, in the day- time. 
But, when the order is to keep the priſoner ſafe and 
cloſe, the gaoler is to ſhut him up from all the world. 
By a printed paper too, handed about, T learn that 
the wardens of the Tower, in this laſt caſe; are never 
to leave their priſoner one moment alone. And, ina 
paper which Mr, Wilkes diſperſed, he afferted that 
_ theſe orders were ſtrictly obſerved with reſpect to him, 
inſomucb, that although he was committed Saturday 
the zotk of April, yet it was Tueſday, May the 3d, 
after having been brought up by habeas corpus to the 
court of common pleas, and remanded, before his 
friends had, for the firſt time, free acceſs to him. His 
counſeÞ and attorney had made repeated applications 
for admiſſion on Saturday, Sunday, and Monday, as 
well as his brother, a noble earl, and ſeveral people of 
diſtinction; and on the Monday, he happened to ſee 
himſelf a written order upon Major Ransford's table, 
directing him even to take down the names of all per- 
ſons applying for e. The common report 


—— 
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about town was, that the ſecretary of ſtate went to his 
country-houſe on the Saturday morning, and did not 
return till Tueſday noon, and therefore no order for 
the admiſſion of any perſon could be had, and that 
the major would not break through his general orders 
about cloſe priſoners at the deſire of the ſolicitor of 
the treaſury: but, this could never be the reaſon, as 
it was very eaſy to have ſent a meſſenger ten or twelve 
miles out of town, to the ſecretary's villa, when the 
priſoner was a member of parliament, and the public 
begun to be alarmed, +» 


I am more inclined to believe another report, name- 
ly, that the major received particular, poſitive, verbal 

orders at firſt, to let nobody have acceſs to him, and 
that he declared, had it not been for thoſe, he ſhould 
not have ſcrupled to have let in any of Mr. Wilkes's 
friends or relations, notwithſtanding the word cloſe WAS 
Inſerted in the warrant. In ſhort, it was a miſconcep- 

tion of the lawful power. The great civil | officers 
imagined. there was no difference at all made by the 
law between the treatment of a priſoner committed 


for a miſdemeanor, and of one for a | capital crime, or 


before or after conviction. 


Now, my opinion is, that pals conviction the law 
does not warrant cloſe confinement, ſo as to debar a 
friend from acceſs, in any caſe whatever; and that the 
ſame is a breach of the great habeas corpus law, and of 
all the ſtatutes de homine replegiando. For, if a man, 
when apprehended and carried before a magiſtrate, is, 
by that magiſtrate committed forthwith to cloſe cuſ- 
tody, ſo that nobody can get at him, it will be im- 
poſſible for him to write a letter, ot to make an affi- 
davit to get a habeas corpus. Indeed, it ſeems to 
me to be an abſolute deprivation of the right that 
every ſubject has to his liberty, “ unleſs it ſhall ap- 
e pear that the party ſo committed, is detained upon 
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| «a legal proceſs, order, or warrant, out of ſome 
court that has a juriſdiction of criminal matters; 
or by ſome warrant of ſome judge or juſtice of 
peace for ſuch matter or offence for which by law 
© the priſoner is not bailable.” This ſtatute of 
Charles the IId, takes notice of the“ great delays 
and other /2ifts of gaolers and others, contrary to 
ce the known laws, whereby many of the King' s ſub- 
«jets, may be long detained in priſon, in ſuch 
<« cafes, where by law they are bailable, to their great 
„ charges and vexation,” and purports to be expreſsly 
enacted *<* for the prevention thereof, and the more 
< 'ſpeedy relief of all perſons impriſoned for any cri- 
e minal or ſuppoſed criminal matters.” Now, if 1 
do not miſremember, the five members were commit- 
ted to cloſe confinement, for ſeditious diſcourſes in par- 
liament, by Charles the Iſt, and it was the agitation 
of this very queſtion that firſt ſhook his thrones; and 
yet, I do not know, that, in the caſe of Mr. Wilkes, 
it has ever been taken notice of at all, either in par- 
er or in any court of Jalliper: e 72 


I look upon cloſe cuſtody i in ſuch. an a as 2 
libel, the leaſt definable and the moſt ambiguous of 
all miſdemeanors, and by conſtruction only a breach 
of che peace, to be not only abſolutely illegal, but 
extreme erueky in itſelf, and, with reſpect to the con- 
ſtitution, the moſt lawleſs tyranny that can be exerted 
by any - miniſter, and ſuch as ought to Wege er 
TING ſtartle, when he SHES of it only. 


It i 18 not the corporal f inj ury that conſtitutes, in 1 the 
| ei es of mankind, the dreadfulneſs of the example. 
It is the force exerted and continued againſt law. 


When 1 ſee a ſecretary of ſtate, obſtinately fight- 
PAST the laws of his country, uſing privilege to 
the venus; Dy WRONG it was the ground of, the 
„„ : EDS 3 


FO CY 
royal complaint to the commons againſt Mr, Wilkes, 
availing himſelf of every practicable eſſoign, and, at 
length, withſtanding all the proceſs and penalties of 
a court of juſtice, to avoid trying the right of a 
tranſaction, which has never yet been directly given 
up ; and perhaps waiting for an outlawry of his pro- 
ſecutor, in order then to mock the juſtice of his coun- 
try ſtill more, by entering an appearance to the ſuit 
againſt him, at a time, when his proſecutor can no 
longer go on with it: I proteſt, although an old, ſober, 
private individual, that I loſe my temper, look for 
redreſs from ſome other quarter, and feel myſelf in- 
clined to join in an addreſs to the commons of Eng- 
land, to take up the conſideration, and go on with the 
proſecution of that cauſe, which every freeman is in- 
tereſted in, and which the ordinary courts of juſtice 
have been ſo long foiled in. I remember what is Mr. 
Locke's definition of liberty; what he makes the pro- 
vince of a court of judicature; what the extent of the 
legiſlative power; and waat, according to him, creates 
a diſſolution of all government. 


Who, undder ſuch irc would blame a 
jury, ſhould they at laſt have ſuch a ſecretary brought 
before them, for giving extraordinary, exemplary da- 
mages, in terrorem Eſpecially, if they ſhould have 
all imaginable foundation for believing the judg- 
ment, upon ſuch verdi&, will be delayed by every 
artifice of bills of exceptions, ſpecial verdicts, mo- 
tions for new trial, writs of error, Sc. that can be 
practiſed, in order to prevent all effect from it, and 
to overbear, in the long tun, the Poor 8 by 
dint of expence. 7 


If mankind is to be enraged, L really ink this is 


the readieſt way to effect it. 


If a queſtionable act has been doin by. the- gd 
| officers of a ſtate in any juſt government, and when 
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taken notice of, they avoid a deciſion of the eſtabliſh- 
ed courts of law, I will ſay they diſ-ſerve the crown 
by ſuch conduct, let who will adviſe it. It is unbe- 


coming men who pretend to an honourable repute or 
a juſtifiable behaviour, and incredible where an admi- 


niſtration means only to ule legal n or deſires 


to know what they are. 


No j jury will give great damages where a miniſter 
leads law for his excuſe, and readily reſorts to a 


Court of law for its opinion, in order to ſhew the 


truth of his plea. But where he ſhuffles and cuts, 
flies to privilege and chicane, and aveids a court of 
law, or keeps it at bay, he will not only have every 


preſumption in disfavour of him, but will raiſe the 


reſentment of every man; and ſhould the flow foot 
of juſtice at laſt overtake him, nobody will think it 
can treat him too ſeverely, as an example to all future 


miniſters. 1 
How can any miviſter think of aydibg the- laws, 


when he conſiders that kings, the ſupreme magiſ- 


trates of this country, hold their crown by no other 
tenure, and are ſworn and bound to govern by law, 
at the peril of that very crown itſelf ! Our conſtitu- 
tion admits of no arbitrary will or pleaſure in any 


man. The law is the ſole ſovereign of England, and 
that law is known and ſettled, on the firm baſis of 


immemorial uſage, innumerable precedents through 
a ſucceſſion of ages, and upon the ſtatutes of Kings, 


lords, and commons. And, it is this circumſtance 
which makes the ſecurity, the independence, and the 


pre-eminent telicity of Engliſhmen.” What a com- 
fort is it to every man, who either raiſes or inherits a 


fortune, to hold that and his liberty, by the ſame and 


as good a title as his king holds his crown ? Who, 
therefore, can fink ſo low as to ſubmit to enjoy, all 


that he has, by the mere grace and favour of a man 
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like himſelf, inſtead of holding it independent of 
every thing upon earth, but the known and neceflary 


laws:of- ey. | 5 


It would, in my poor opinion, be of alli uſe to 


young men of fortune, beginning the great world, 
who may hereafter be miniſters of ſtate, to read atten- 
tively the firſt fifteen years of the reign of Charles I. 
and the laſt ſixteen years before the revolution, in the 
original diaries, annals, memoirs, tracts, and in the par- 
liamentary and contemporary hiſtories of thoſe days. 


They would thereby perceive, what mighty ill conſe- 
quences flow from ſmall beginnings, and particularly, 


from right not being to be * for the * in courts 
of juſtice. | 


The attorney wonders, what ſhould occaſion any 
ce alarm,” and ſays, one wovld think, “that ſome 
e innocent man had been oppreſſed by arbitrary vio- 
© lence, tyranny, and perſecution.” To which I 
ſhall only ſay, that the legality of the arreſt itſelf by 


virtue of ſuch a warrant, and not the innocence of the 5 


man arreſted, is the matter in queſtion. 


The attorney might as well talk of the qualities of 


the writer's mind, and endeavour to ſhew that he was 
a ludicrous, extravagant, profligate, debauched, and 
blaſphemous fellow, and wrote an infamous poem, 
whereby he excited the indignation of a grave and 
pious nobleman, who from a motive of conſcience 
complained of him to the houſe of lords, for diſport- 


ing himſelf in the works of vice; and that therefore, 


ſuch a man might be treated as adminiſtration ſhould 


pleaſe, without any regard to law or the conſtitution, 


and that, inſtead of protecting the franchiſes of their 
countrymen, the parliament ſhould only fettle the 


morals of individuals, like the courts-chriſtian of , 
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The attorney concludes on this head with aſking, 
whether all the printers and other © parties aggrieved, 
« deny that they have had ample ſatisfaction ?? Where- 
by he indirectly admits that they had been aggrieved, 
but then inſinuates, that as money is in his mind the 
meaſure of all things, and an adequate conſideration 
either for a broken head or a broken conftitution, ſo 
there has been no harm done at all, but what is now 
completely paid for. Let me aſk, were theſe damages 
offered or even paid voluntarily, ſo, ſoon as the unlaw- 
fulneſs of the act was diſcovered? Or, were they ex- 
torted, by the verdict of a jury, after every means to 
delay and to defeat the action, to ſtagger the judge 
who tried the cauſe (but who was too firm to be fright- 

| ened, and too able to be impoſed upon) and finally, 
to ſuſpend indefinitely the judgment upon this verdict, 
by a bill of exceptions, had been tried in vain ? After 
all this, were the exceptions, tendered with fuch ear- 
neſtneſs, and ſo much appearance of fincerity, ever ar- 
gued or deemed capable of ſupport in any court of 
lav whatever? Or, were the perſons, who took them, 
after theſe fruitleſs attempts to delude mankind, under 
the ſacred names of law and conſtitution, obliged, like 
convicted jugglers, to give up the game, and, as the 

laſt ſhift, to buy off clandeſtinely the verdicts ſo pub- 
licly obtained, in hopes, by a private barter of ſatis- 
faction and releaſe from low and ignorant proſecutors, 
to nick an attorney, who had Jaboured a Juſt and na- 
tional ſuit, out of his coſts? Is this, or is it not the 
truth; and is, or 1s it not, a handfome come off, or a 
reputable way of giving up a great cauſe, where the 
crown has thought proper by its attorney general to 
take up the defence: Summe Juporbian 2 Ham mer 
"Fitts. | 


But in God" s name, what have damages to do with 
1 the Co poiat the attorney is arguing, — the 
77 com- 
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commons of England ſhould or ſhould not come to 
a ſtrong reſolution upon ſuch an infringement of the 


conſtitution. Moſt people are of opinion, when a 
power dangerous at any time to be exerciled, is made 


uſe of in an ordinary point unneceſſarily, the parlia- 
ment ſhould immediately brand ſo violent and jirregu- 
lar a ſtep, and, if the circumſtances required it, ſtig- 
matize the perſon who took it. The leſs the occaſion 
was for this illegal act, the more alarming it is, be- 
cauſe it looks as if great men choſe to act by the au- 
thority of the crown, inſtead of acting by that of the 
law; and the more it had become of late the uſage to 
exerciſe this power, that is, the greater ſanction it 
might ſeem to have derived from any uninterrupted 
Practice of twenty or thirty years, the more neceſſary 
it might ſeem to come to ſuch a reſolution; eſpecially 
too, if this power had been evidently abuſed, by being 
exerted in the caſe of a miſdemeanor, and even in the 


moſt dubious of all miſdemeanors, and above all, if it 
were in a time of the profoundeſt tranquillity, when 


all parties were ſtriving who ſhould be foremoſt in 
ſhewing their ſincere attachment to the perſon of their 
ſovereign. A power notoriouſly and confeſſedly ille- 


gal, ſeems to need no great examination, but if it did, 
people without doors are apt to think, that thoſe within 


thould have given it that examination, and all the 
« gravity and deliberation,” by going into a commit- 


tee, that one of their reſolutions might ſeem to re- 


quire. It was early in the ſeſſion, when this matter 
was agitated, ſo that there was no want of time, 2nd it 
was a point that intereſted people's attention more : than 
any other. | 


If the ibtation were ane to the caſe in queſ- 
| tion, and ſo drawn as to apply to it exactly, it could 
neither appear “ inſufficient or futile.” The conduct 
of the preſent parliament proves this; for, it has 


ſhewn that ic chuſcs to go ſo far as the caſe before it, 
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and. no farther, In the matter of privilege recently 
agitated, the commons confined their reſolution, and 
the lords followed them therein, to the fingle caſe of 
ſeditious libels. And yet the rumour 1s, that many 
members of both houſes thought it a proper opportu- 
nity for coming to a general reſolution, taking away 
privilege from all breaches of peace, whether actual 
or conſtructive, and from all miſdemeanors whatever, 
This, therefore, is a flat anſwer to the attorney, upon 
the preſent head. However, I muſt allow it is report- 
ed, ſeveral great commoners contended warmly that 
the reſolution touching warrants ſhould have been ge- 
neral, declaring general warrants illegal in all caſes 
whatever. It appears too, that the motion firſt made 
to the houſe was for the warrant itſelf*, which might 
have been a ground for one reſolution of this kind, 
and for anothef of the like kind, upon the ſeizure of 
papers; or, for a reſolution upon the particular war- 
rant only. This motion was rejected. Then a mo- 
tion was made for a reſolution, That a general warrant 

for apprebending and ſeizing the authors, printers, and pub- 
\ lifhers of a ſeditious libel, together with their papers, is not 
warranted by law, The houſe received it, but by a- 
mendments narrowed it ſtill more, in order to bring it 
to the individual warrant that had iſſued, and to add 
thereto facts relative to the practice of ſecretaries of 
ſtate and courts of law. At laſt the reſolution adopt- 
ed by the houſe for its queſtion was this, That a gene- 
ral warrant for apprehending and ſcizing the authors, 
printers, and publiſhers, of a ſeditious and treaſonable 
libel, together with their papers, is not warranted by 
law; although ſuch warrant has been iſſued according 10 
the uſage of office, and has been frequently produced to, and 
| fo far as appears to the houſe, the validity thereof has never 
been debated in ' the court of kin g's bench, but the fe 
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thereupon have been frequently bailed by the faid court. 
And, it 1s ſaid, the king's attorney and advocate gene- 
ral were the perſons who moved and enforced all theſe 
narrowing, qualifying, and apologizing amendments. 


However, as the preſent parliament has, in thefe two 
inſtances, ſhewn its approbation of coming to reſolu- 


tions merely upon the caſes that have actually hap. 
pened ; neither the attorney nor myſelf, w at liberty 
to gainſay it. As they have adopted it, I cannot ſuf- 


fer myſelf to ſay, that © a reſolution upon the journals, 


* confined to the caſe of ſeditious libels only, left the 


« warrants, in all other caſes, ſtill more confirmed and 


*© authorized by that tacit approbation.“ I not think 


ſo. And I will venture to aſk him, whether he thinks 


that the parliament, by declaring no privilege lies'in 


the caſe of that fingle miſdemeanor, a libel, has there- 


by tacitly approved and confirmed its privileges in all 
other miſdemeanors. I ſhould rather reaſon, that when 
a parliament condemns any thing in one caſe, it inti- 


mates a diſapprobation of every fimilar caſe and of 


every the like ſpecies, although not named expreſsly 
in their reſolution. Indeed, were I capable of think- 
ing that the gentlemen, who oppoſed the general reſo- 
lution firſt propoſed about warrants, and ſtated, con- 


tended for and carried a reſolution adapted only to a 
particular caſe, which the houſe thereupon took for its 


queſtion in debate, intended thereby a tacit approbation 
of, and more to confirm and authorize the practice of ge- 
neral warrants in all caſes but that, I confeſs, I ſhould 
be more alarmed than ever. But I dare ſay, the attor- 


ney here reaſons from himſelf, and not from authority 


of ſtate. 


But the attorney, however, is . the lords 


might differ from the commons, either as a houſe of 
parliament, or as a court of judicature. This is im- 


poſhble 1 in a OY clear caſe. ah I can rid x” 
es. 
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of ſuch fear, by what happened this very ſeſſion. Let 
him look back to the proceedings, and he will find 
that the preſent parliament took notice of The Nortb 
Briton, No. 45, in conſequence of the king's meſſage, 
and upon the mere view of the paper itſelf, without 
enquiring into the truth of any circumſtances, that 
the author might rely upon, or the public's opinion of 
his intent thereby, determined it unanimouſly to be a 
libel; and yet, this is not only what great judges eſ- 
teem a mere point of law, but what by ſome is held to 
be a very difficult point of law. This was done too 
without any previous communication with the lords. 
The commons even went farther, for they afterwards 
called for evidence, in order to find out who was the 
author ; and it appearing to them, although by wit- 
neſſes not upon oath, that one of their own members 
was, they * expelled him, after ſitting, debating 
and deliberating on their conduct till half an hour af- 
ter three in the morning, Now, this laſt was a fact, 
which by 'the conſtitution of this country, is to be 
tried by a jury. Nay, the commons came to both 
theſe reſolutions, hi} the ſame matter was in @ 
courſe of trial before a jury in the courts below, where 
it was poſſible that it might be differently determined. 
For, nobody can tell what a jiry will do in a libel; 
and they generally determine bath- the law and the 
fact, as it is called**: but, ſuppoſe them ta be ſo do- 


Vide the printed votes of Thurſday — 19, 1764. 5 

** This very thing happened i in New Vork in America, where 
the form of government is the ſame as in England; the g vernor, 
council, and aſſembly, anſwering to kings, lords, and c:mmons. 
Now, in the caſe of one Zenger a printer, the council, by 
their reſolution, declared the papers publiſhed by him to be 
% falſe, ſcaudalous, malicious, and ſeditious hbels, As the jury upon 
„his trial were upon their oaths, aud thereby bound to deliver 
their own opinions, and not that of the council, they thought 
** themſelves obliged to acquit rus priſoner, by. returning à ver- 
| Wt dict 
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eile as to find only that ſuch a man had ꝓubliſhed the 
paper, and to leave the conſtruction thereof to the 
court, and that the judge who preſided was one of thoſe 
intrepid magiſtrates, who do not care at all for the re- 
ſolution of e houſe of commons upon a point of 
law ; it is ſurely, very poſſible, that ſuch a judge might 
have made a different determination from what the houſe 
had done. And then even this judgment might have 
been carried“ by appeal to the lords, who in their 
« judicial capacity might think fit to declare the 
<« legality of” the paper in queſtion, © to. confirm the 
practice of diſcuſſing without doors the truth of 
the ſpeech from the throne, and to affirm the judg- 
ment of the king's bench. Notwithſtanding therefore, 
this matter was in a way of trial below, and notwith- 
ſtanding the lords, both as a houſe of parliament and a 
court of judicature, might have differed from the 
commons, yet they determined both the law and the 
fact; without being afraid, as the attorney is for them, 
« either that the courts of law muſt be divided and 
“ confounded. in their opinions, or that the dignity of 
< the. houſe of commons muſt ſuffer in the neglect and 
ce contempt of their reſolution.” They judged, I pre. 
ſume, that in a clear matter doch difference of opinion 
Could not ariſe, that the paper was clearly a libel, that 
it was a matter of national moment not to be pro- 
craſtinated, and that therefore, they not only might, 
but ought to pronounce their opinion upon it. Ac- 
cording to the atlorney's doctrine, a houſe of commons 
ſhould not venture to declare that two and two make 
four, before a court of law has told them ſo. But, in 
ſhort, this has never been their practice. It is not fit 
they ſhould interfere where the public is not deeply 


% dict, not guilty ; which is the verdict every juryman is in con- 
ſeience bound to return, if he thinks that the priſoner is not 
„ guilty of the crime charged in the indictment or information. 
Preface to Zenger 8 trial, which contains many things very well 
worth . 

inter eſted : 


t e 1 


 inteteſted ; but where it in they are boubd to do fo, in 


juſtice to their repreſentatives, and they always have 


done ſo. Nay, they have gone further, and where the 
5 neceſſity was great, they have even come to a reſolu- 
tion in point of law, contrary to the judgment of a 


court of law, and to the opinion of ten out of twelve 
judges. Where they ſuſpected any undue influence, 
either in the exertion or the ſupport of the preroga- 
tive, by officers of the crown, or by judges, they 
have always interpoſed. ' Ts it poſſibly to forget, or to 


controvert either their conduct, or the propriety of 


it, in the great caſe of ſhip- money, which was firſt 

brought into queſtion by Mr. Hampden, a private 
gentleman, who ſo far from regarding the trumpery, 
pettifogging conſideration of damages, declared that 
he would not pay it, were it but one farthing, if pre- 
tended to be demanded of right, and by colour of 
law, and yet proceeded, according to my Lord Cla- 
rendon? 's own. account, with great temper and mode- 
tation in that ſuit? His lordſhip adds, and all the 
world knows, that never any cauſe had been dehated 


and argued more folemnly before the judges; who, 


after long deliberation among themſelves, and being 
attended with the records, which had been cited on 
both ſides, delivered each man his opinion and judg- 
ment, publicly, in court; and ſo largely, that but 


: two judges argued in a day. Ten of them ſolemnly 


pronounced their opinion for the right claimed by the 
crown, and which it had regularly exerciſed for four 


years immediately preceding: but, as Lord Clarendon 


obſerves, the judgment proved of more credit and 
advantage to the gentleman condemned, than to the 
king's ſervice. However, adds he, theſe © errors in 
< goverament were not to be imputed to the court 
« at that time, but to the ſpirit and over activity of 
«« the lawyers of the privy council, who ſhould more 


27 A have preſerved their f and its 
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« pioleKves, from being profaned by thoſe ſervices, 
ce which have rendered both ſo obnoxious to re- 
« proach.” In ſhort, the houſe of commons entered 
into the public grievances, and notwithſtanding the 
right of levying ſnip- money was a mere point of law, 
and there had been the aforementioned ſolemn adjudi- 
cation by the whole bench of judges in it, they ordered 
that the records, inrolments, judgments and proceed- 
ings in the exchequer, and all other courts whatſoever 
concerning ſhip-money ſhould be ſent for; and war- 
rants ſigned by the ſpeaker, directed to the officers 
of the ſeveral courts for theſe matters, were iſſued ac- 
cordingly. In conſequence of this, a committee was 
appointed, and upon the report of that committee, the 
commons reſolved, That the charge impoſed upon 
« the ſubjects, and the aſſeſſments for that purpoſe, 
« commonly called ſhip-money, are againſtthe laws of 
ce the realm; and that all the writs, commonly called 
«« ſhip-writs, and the judgment in the exchequer in 
« Mr. Hampden's caſe, in the matter and ſubſtance 

thereof, that he was any-wiſe chargeable thereby, 
<« are againſt the laws of the realm.” In the matter of 
libel, they conſidered the caſe of Burton, Baſtwick and 
Prynn, and reſolved, - the judgment and ſentence of 
the court of king's bench, to be illegal and unjuſt; 
and fo they did in the caſe of Lilburn. Ia the ſame 
ſeſſion of parliament, the commons entered into a con- 
ſideration of the eccleſiaſtical power by law, and of 
« the ſeveral. conſtitutions and canons, treated upon 
40 by the archbiſhops of Canterbury and York (preſi- 
<« dents of the reſpective convocations for thoſe pro- 
c vinces) with the reſt of the biſhops. and clergy, and 
agreed on, with the king's licence, in their ſeveral 
* ſynods;” and reſolved, *©* That the ſaid canons and 
55 conſtitutions do contain in them many matters con- 
© trary to the king's prerogative, to the fundamental 
4e laws and ſtatutes of this realm, to the right of paclia- 
| 0 ene 
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4 ments, to the property and liberty of the ſubje&ts; 
and are matters of dangerous conſequence,” The 
i fame parliament likewiſe took notice even of the tran- 
Will ſactions in another kingdom, and reſolved that ſeveral 
proccedings by the lord lieutenant of Ireland were un- 
| | juſt and illegal; and that the judges there were fit to 
1 be queſtioned as criminal, for their extrajudicial pro- 
ll ceedings and opinions. From multitudes of inſtances, 
where the commons have come to a reſolution with 
reſpect to matters of law, I have only ſelected theſe 
fee, in order to ſhew, that they have done ſo, when 
the houſe was filled with great, conſtitutional lawyers, 
where the ſame point had been already and differently 
determined by a court of law, and even by all the 
judges ; in matters of univerſal concern, and in all parti- 
cular caſes, and even with reſpect to libellers, in points 
of both common and ecclefiaſtical law: within and 
without the realm of England; and that this they have 
done without any conference with the lords, and not 
as a foundation for any bill, and, yet their reſolution 
has been obeyed and conformed to ever fince as law, 
buy every court of judicature in the kingdom. A reſo- 
178 lution of the preſent houſe of commons would be 
1138 equally reſpected, I doubt not, whatever big words 
any man may throw out to the contrary, by every 
zucge; and I never knew a dealer in ſuch fort of 
ſpeech that had a ſingle grain of true ſpirit or bottom, 
when he came to be tried. This being the practice of 
the guardians of the people's rights, upon former occa- 
ſions, makes me more curious than ever to know, what 
it was that influenced the preſent parliament, after 
*enquity - 'and proof of general warrants being clearly 
' contrary to law, to refrain from condemning the uſage 
of them. The more eſpecially, as it will appear here- 
\ after by the votes and journals, that a groſs complaint 
had been made of the abuſe of theſe warrants, in the 
45 caſe of one of their own members, and chat the debate | 
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upon the queſtion of their validity, has: been the 
longeſt to be met with ſince parliament have bad a 
being. We who are living know very well from the 
members of all parties, that nobody attempted to vin- 
dicate the legality of theſe warrants; but, our poſterity 
will not have the ſame oral ſatisfaction, and muſt 


naturally conclude, from their not being declared il- 


legal, according to the ancient uſage of the houſe in 


matters of like univerſal concern, that ſomething ap- 


peared which rendered the point of law very proble- 
matical. Indeed, it muft from reaſon ſeem to every 


reader, that although the houſe inquired into the 
matter, on account of its infinite conſequence, yet, 
that it could not be warranted in paſſing a cenſure upon 


thoſe who had uſed theſe warrants ; nay, was on the 
contrary . obliged to hold them juſtified, and to 
diſcharge the complaint againſt them, however much 
the houſe might wiſh to damn ſuch warrants, if not in 


all caſes, yet, at leaſt, in that of miſdemeanors and 


libels, and with that view had apparently narrowed the 


firſt propoſed reſolution to one of a particular nature, 


The natural concluſion * from the printed votes and 
Journals muſt be, that the commons could not find 
a ground for condemning general warrants in all 
caſes, or even in the fingle caſe of a libel, although 
accompanied with an order to ſeize papers; Inſouiels 


that I ſhould think an able man would hereafter alledge 


the preſent proceedings, as a juſtification not only 
of theſe. general warrants, for the ſeizure of perſons, 
but alſo of papers, even in the caſe of a miſdemeanor, 
ſo that this uſage will be apt to gain ſtrength from 
what has paſſed, as non regredi eſt progredi in ſuch an 
enter prize as this. The ſingle obiter ſaying of a judge 
at niſi prius, or even the judgment of a court of law, 


will not. be ſufficient to reſtrain future miniſters, hurt | 


© Vide the printed votes of Jan, 20. Feb. 10, 15 14, 1 
17, 1764. 
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by what is publiſhed againſt them, from uſing this ge⸗ 
neral, ſweeping power, when they find that a houſe of 
. commens will not interfere in the caſe, except to 
vindicate the perſons who uſe it. For which reaſons, 
J wiſh, with all my heart, this affair had never been 
agitated in parliament; becauſe I am ſorry that any 
time-ſerving judge hereafter, ſhould have ſo good a 
pretext for uſing his diſcretion in the determination 

of the point, and for not being afraid of parliament's 
calling him to an account for what he ſhould do. 


It is, however, a point of very extenſive conſequence 
both to the liberty and property of every man, and 
the attorney therefore is a little too dogmatical, in con- 
cluding that the true queſtion was only, © whether the 
“ miniſtry ſhould ſuffer themſelves to be the dupes of 
& a party.” A very ſatisfactory apology and vindica- 
tion, truly! For, as to his round affertion, that this is 
a power which the beſt friends to liberty had never 
& ſerupled to exerciſe ;” it is gratis difim, untrue in 
nſelf, and, if it were true, nothing to the purpoſe. 5 


Thus much I have thought myſelf obliged to ſay, 

| not only in ſupport of my own freedom as a man, but 

| likewiſe in honour of the miniſtry, who muſt, I think, 

be highly diſpleaſed with the overweening preſumption 

of an attorney, in advancing out of doors, what no 

miniſter, nor even the attorney general himſelf, would 
venture to aſſert within doors. | 


As to what he has ſaid with regard to the inligniß- 
cance of à mere reſolution of the "houſe of commons, 
Ido recollect that ſomething of a like ſort was flung 
out by one learned gentleman, who, indeed, cloſed 
the whole of his argument on this point, by ſaying, 
that had he the honour of preſiding in any court of | 
& law, he ſhould regard ſuch à reſolution no more 
than he would that of ſo many drunken porters, in 


& Covent-garden.” It "Wong not Rast By, «a 420 
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« dieial defermination- of the law, which might be 
<« pleaded in a court of judicature, and would only 


«© be a declaration of the ſenſe of the law,” by all 


the commons of England. And without doubt, 
if the reſolution of one houſe would be of no 
weight with this gentleman, the reſolutions of both 
houſes would be of none. Nothing but the concur- 
rence of king, lords and commons will therefore do 


for him. And yet, I dare ſay; he would be con- 


undd frightened with a fingle vote of either houſe, 
ſnould he live to experience it. I will not ſay, that the 
two houſes have ever gone ſo far as to make law, al- 


though, I believe, they have gone ſo far as to make a 
king; but this, I am ſure of, that they have very often 


declared what the law was, in very great points, and 
this is all that was contended for. In times more re- 
mote, when houſes of commons were not ſo ſcrupulous, 
they have frequently come to reſolutions declaratory 


of the law; as any one may ſee, by reading an account 


of their proceedings in the reign of Charles the firſt, 


when headed by Sir Edward Coke, Selden, Glanville, - 


and the great lawyers of thoſe days: and this right 
they continued to claim and to exerciſe / when Mr. 

Somers, Serjeant Maynard, Sir William Jones, Sir 
Francis Winnington, and other lawyers, undertook to 
conduct them prior to the revolution, which laſt tranſ- 
action, although wearing away very faſt in remem- 


brance, is a period of hiſtory not yet abſolutely for- 


gotten. At that time, ſome of the men I have named 
were thought to underſtand the conſtitution; they had 


lived in tickliſh times, and ſtudied it cloſely : Never - 


theleſs, I do not, in this reſpect; mean to compare 


them with the reſpectable perſon I have juſt now 
alluded to, although they had ggg attended the 


houſe much more than he has done. 1 
In thoſe times it was the notion, that, upon any 


age. arreſt, or other violation, by a great miniſter, 
of 


NA 


— ———— ——ñ.N— — P —W—˖P.: 8 


L 1 1 


of a der of their houſe; it was neceffary to cans 
to a reſolution forthwith, concerning the law upon 
that head, without waiting for the ſlow, and poffibly 
ineffectual, proceedings of a court of juſtice, where 
a mere miſtake, in the manner of pleading, might 
delay for a year, or poſſibly fruſtrate entirely the fuit. 
The parliament was anciently called, chmmune conſilium 
regni, communis rei public ſponſio. And I cannot even 
yet regard a reſolution of the commons, in the fame 
light with the attorney, as a mere amuſement;“ 
becauſe, if by virtue of any reſolution of theirs, 
whether the ſame may be pleaded in a regular plea or 
not, a man be committed to Newgate, the court of 
king's bench will never venture to queſtion the: lega- 
lity of the proceeding. When the honourable Alex- 
ander Murray was ſo committed, a late great patriot, 
Sir John Philips, put on his gown, and came into the 
court on purpoſe © to make a motion, as he ph. 
- « jt, in the cauſe of liberty,” and -prayed a hubeus 
corpus for the ſaid Mr. Murray; which was accordinghy, 
granted of courſe. The cauſe of his impriſonment re- 
turned by the gaoler, was only an order of the houſe of 
common, without any crime alleged. The judges 
faid they could not queſtion the authority of that houſe, 
or demand the eauſe of their commitment, or judge 
the fame; and therefore refuſed to diſcharge the pri- 
ſoner, maugre all the patriot's arguments to the con- 
trary, and ſo remanded him. Nay, I will mention 
to the attorney one other caſe, which will be worth his 
conſidering, before he ſlights the notice of a reſolution 
of the commons. In the year 1689, one Topham,. 
the ſerjeant of the houſe, complained, that being 
ſerved with ſeveral actions, for taking perſons into 
| cuſtody by order of the houſe, his pleas of their order 
in his juſtification, 'bad been over-ruled in the king's 
hench.. The commons thereupon reſolved, << That the 
RE... Aaid Es hin ah * in the king's beach 
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ec again the aid Topham, are illegal, and a viola- 
«« tion of the privileges of parliament; and perni- 
« eious to the rights of parliament; and that a bill 
«© be brought in to reverſe the ſaid judgments;” and 
they ordered that thoſe of the judges who were living, 
ſhould attend; which they did. Sir Francis Pember- 
ton, (who had been the chief juſtice) being deſired 
to give his reaſons for over-ruling the plea of the order 
of that houſe, replied, that he knew little of the 
© caſe, it was ſo long ſince. But that in caſe the 
„ defendant ſhould plead he did arreſt the plaintiff 
e by order of this houſe, and ſhould plead that to 
« the juriſdiction of the fing s- bench, he thought, 
« with ſubmiſſion, he could ſatisfy the houſe, that 
„ ſuch a plea ought to be over-ruled: and that he 
ce took the law to be ſo clearly.” He then with- 
drew; and Sir Thomas Jones (a puiſne judge) being 
examined, ſaid, That it was long ſince, and, not 
“% knowing what he was to attend upon, could give no 
« account thereof; but, that if any ſuch judgment 
<« was given, he hoped it was according to law, as the 
© matter was pleaded; and then withdrew, Sir F. 
Pemberton was again called, and his reaſons being 
demanded for his general aſſertion beforeſaid, he de- 
fired time to anſwer, both to the whole together, and 
the particular caſe of Jay and Topham. But an 
immediate anſwer being inſiſted on, he faid, 
«© That what he ſpoke was guoad hoc to that caſe; 
© however, he gave what he had ſaid, for his preſenc 
es thoughts and reaſon.” Being withdrawn, the houſe- 
| reſolved, after a debate, that the orders and proceedings 
of this houſe, ** being pleaded to the juriſdiction of the 
« court of King's Bench, ought not to be over-ruled,” 
They then ordered theſe two judges to attend again on 
another day; when they were ſcverally examined, 
touching their reaſons for over-ruling the plea of ſer- 
jeant 3 to the action brought againſt him by 
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Jay, and ſeverally gave an account thereof. And 


being further aſked, whether they gave their reaſons 


when they gave the judgment: they ſaid, © that they 
did not, being not defired ſo to do, the caſe being 


< not argued, nor any motion made in arreſt of Judg- 


% ment: and then they withdrew. The houſe there- 
upon reſolved, 5 That Sir Francis Pemberton, and Sir 
Thomas Jones giving judgment to over-rule the plea 
eto the juriſdiction of the court of king's-bench in the 
< caſe between Jay and Topham, have broken the privi- 
« Jege of the houſe; and ordered, that they be taken into 
& cuſtody of the ſerjeant at arms for their breach of the 
& privileges of the houſe in giving ſuch judgment.” 


The attorney, however adds, that even the reſolu- 
tion contended for would have been of no utility, be- 
cauſe it might have been eaſily evaded : and then ſtates 
two or three cunning devices as © evaſions, which he 
& conceives would fruſtrate the reſolution, and conſe- 
« quently render it, in effect, no ſecurity at all.” A 
change of a word only in the form, he ſays, would 


s ſubject us to the ſame evil,” To evince this, he 


ee ſuppoſes a ſecretary of ſtate was to grant a particular 
« warrant, deſcribing the perſon, for the ſeizing the 


t papers; and a general warrant for apprehending 


cc the authors, printers, and publiſhers :” and there- - 
upon, ſays, „he ſhould be glad to know whether 
6“ either of theſe warrants would fall under this reſc- 


lotion; ;” and then taking advantage of the ground 


he has got, riſes in his demands, and ventures to aſk, 
4 whether, if the words, treaſonable practices were in- 
te ſerted (and endeavouring to excite to treaſon, he 


« « ſhould ſuſpect to be a treaſonable practice) a general 


« warrant might not in that cafe paſs uncenſured, in- 
« cluding both perſons and papers?” Now, I will 
feirly tell him my thoughts of the matter, and the pro- 
bable conſequences, had ſuch a reſolution as that con- 
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T take it to be moſt clear, as the law now ſtands, 
a general warrant, is good in no caſe. whatever, for 
the apprehenſion of perſons, or papers, or both; and 
that a particular, or any warrant, for ſeizing the papers, 
is likewiſe, as the law now ſtands, good in no caſe 
whatever : and conſequently, that none of all his in- 
genious contrivances before ſtated, for eluding the law, 
would be, if attempted, worth one ſingle ſtraw. Hav- 
ing laid this down, I ſhall proceed to ſay, that, in my 
poor opinion, if the reſolution had been agreed to, as 
it aroſe out of a particular caſe complained of, -it 
would have looked to the world as if either houſe of 
parliament, whenever in any particular inſtance this 
great privilege of a freeman, the liberty of his perſon, 
were violated in the perſon of one of their own mem- 
bers, and came to their knowledge, they would take. 
immediate notice of it, on purpoſe to expreſs their in- 
dignation againſt the outrage, in order to deter all 
men from doing the like for the future, and to keep 
freſh, in every body” s minds, the law upon that head. 
Their declaration in this caſe, where no doubt of the 
law itſelf could be pretended, would have convinced all 
mankind that, wherever the law was clear, they would '1 
not ſuffer it to be violated by any perſon, ever ſo high, | 
or ever ſo great, without their immediate enquiry, and 
the fixing of an indelible brand for ſo dangerous an of- 
fence. Poſterity would have ſeen in the journals, by 
the very caſe before the houſe, that the reſolution was 
adapted to it, neither falling ſhort of, nor going beyond 
it; and from thence too would all men judge how un- 
adviſable it muſt be for any man, to infr.nge the liber- 
ty of the ſubject in any one point. From this in- 
ſtance they would naturally reaſon to others. There- 
fore, hardy as the attorney is, I belive that, after ſuch 
a reſolution, he would not venture, on any . quirk 
grounded. in the change of a word, to have attempted 
hk againſt the ſpirit or words of the reſohucion, by 
N 4 the 
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the ſeizure of any member, or, . of any man; 
or if he did, that the vengeance. of the houſe, which 
he had ſo trifled with, would have ſwiftly purſued, 
overtaken, and puniſhed him. The commons of 
England would nor, in a great conſtitutional point, 
between miniſters of the crown and repreſentatives of 


the people, endure that kind of quibbling which is to- 


lerated between mere private parties in diſputes of 
meum & tuum, in ordinary cauſes, in courts below. 


The attorney, indeed, ſoon after advances a very 
comfortable piece of news, which is, “ that the queſ- 
* tion of the legality of the warrant in queſtion has 


been decided in a court of judicature.” I hope he 


is right in his information, and am very glad to hear 
it, but cannot help ſaying, that I never have heard ſo 


„much before; z although I think ſomebody did once tell 


me, that in a trial at niſi prius, where this and another 
Point were in queſtion, the chief juſtice of the com- 
mon pleas did deliver his own ſentiments about the war- 
rant itſelf. But this cannot poſſibly be what the attorney 
alludes to, as it was only the dictum of one judge at ni 


| Prius, where this too was not the only point, but min- 


gled in fact with others; and where no judgement has 


been given upon the el by reaſon of the bill of 


exceptions; which therefore is nothing, cannot here- 
after be cited in argument as an adjudged caſe, and by 
no means comes up to an actual deciſion of a court of ju- 
dicature; as, that always implies, that the point of law 
was ſolemnly argued upon a ſtated queſtion, before 


one of the fupreme courts of law, that is a bench of 


judges, and by taem e determined and ad- 


| Judged. 


As to the legion of its belag $6 in the power of 
ec any one of the parties acting under that warrant, to 
« have brought it into iſſue at his option;“ what is 
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But without entering into all the obliquities of chi- 
cane, which may be practiſed to delay for two years 
together, if not entirely to prevent any determination; 
there are many people who will never believe, that for 
ſuch a reaſon alone, any houſe of commons, in an eſſen- 
tial point of liberty, touching one of their own mem 
bers, would wait, eſpecially in a clear caſe where the 
law was not doubtful, to ſee what might or might not 
be done in any inferior court, but would immediately 
come to a ſtrong reſolution in behalf of the ſubje& at 
large, that ſhould in their printed votes pervade the 

whole kingdom; and not leave any country gentle- 
man, or other unlearned man, in a future caſe of a like 
ſort, to ſend for nformacoh to ſome practitioner of 
the law, before he could tell what to do in the matter, 


Where the birthright and immemorial franchiſe of 
the ſubje& has been broken, why ſhould not the 
commons, when aſſembled, come to a reſolution; 
after a complaint made to them, the fact apparent, 
the law certain? Would it not have been conſtitu- 
tional? Would it not have been ſatisfactory ? When 
it was directly advanced, th.t it would be an inſult 
on the underſtanding of mankind, to pretend that 
the uſage of a political office could overturn or ſuſ- 
pend the law of the land; did any one man attempt 
to gainſay or contradict the poſition? And, if, a re- 
cent determination at law by any judge had been 
upon the point; is it not an additional reaſon for the 
houſe not heſitating about a damnatory reſolution ? 
Or, if as was before urged, perhaps a little 1ncon- 
ſiſtently, the point by ſome means or other, was ftill 
hanging undecided in the courts below; was it not 
ſo much the more neceſſary for the parliament. to pre- 
vent any ſuſpenſe thereby in people's minds, about 
their clear birthrigbt? Nay, as every body knows 


thay the preſent houſe of commons is independent, 
whatever 


1 
| whatever others may have been; will not the recep- 
tion, the diſcuſſion by the longeſt debates in the jour- 
nals of parliament, and the ſubſequent ſuſpenſe and 
indeciſion of the point, make men who had no doubt 
before, begin to doubt a little now? What ſhould 
make a free, conſtitutional and independent part of 
the legiſlature, when appealed to by one of its own 
members, (I may ſay fled to, as an aſylum, from the 
violence of thoſe pretending the authority of the 
crown,) refuſe to come to a deciſive reſolution in fa- 
your of their own and every other Engliſhman' s boaſt- 
ed inheritance ? May not this create a doubt in many 
a ſenſible man's mind where there was none before? 
If the times had been arbitrary, men might have 
thought the crown perhaps had interpoſed, and that 
the commons were therefore afraid to perſiſt in the 
aſſertion even of their known rights. But there not 


being the leaſt ground now for ſuch a ſurmiſe, it 


will make many men at a loſs how to account for the 
parliament's taking up the matter, conſidering it, and 
then coming to no reſolution at all, but adjourning it 
ine die, The point was ſo great, that never were the 
eyes of mankind more fixed upon their repreſenta- 
tives. Indeed, I never ſaw more ſtir in the houſe it- 
ſelf, every body preſſing his friend to ſtay and vote: 
the ſecretary of the treaſury, and other men of con- 
ſequence, were remarkably active; and every thing 
wore the face of a deciſive day. Why, after all, no 
reſolution was come to, I never could learn, I am 
ſure what has been urged without doors, has not the 

leaſt ſemblance of reaſon or conſtitution. Indeed, in 
all my reading of paſt times, I have never met with 
any thing like it. On ſuch points, the commons 
ever uſed to proceed to a ſtrong reſolution. What 
therefore influenced the miniſters on that day, I can- | 
not gueſs, unleſs it be what I dare not name. The 
commop report is, that they varied their. Point, in 


coming 


— 
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coming to no reſolution, but by fourteen; that dur- 
ing the debate, they were apprehenſive the majority 


would be againſt them; that many of their very beſt 


friends voted, and ſome even ſpoke againſt them; 
that ſome ſons left their fathers, and others with dif- 


ficulty went out of town; that many members, who © 


had not attended the whole ſeſſion before, came 
down, ſome from ſick beds, others from foreign parts ; 
and yet, after all, although the houſe ſat two days 
on the matter, the firſt day from three in the after- 


noon through the whole night, till near ſeven the 


next morning, and the other day till half an hour 
after five in the morning, the deciding reaſons againf 


coming to the reſolution propoſed, prevailed only by 


a majority of fourteen. The crowd and agitation of 
people about the houſe wag inexpreſſible; ſubſtan- 
tial old citizens, who could not ſleep from concern, 


ſtopped members as they paſſed in their chairs, to 
know the event; in ſhort, the face of mankind could 


not ſhew more diſtreſs, if the conſtitution had been 
actually giving up to a Stuart, one of its moſt eſ- 


ſential and vital parts, by a tory and paſſively obe- 
dient parliament. And why all this? I am curious to 
know, I muſt again from my heart declare; and 


conjure, therefore, thoſe who do know, to give the 
public their reaſons for the ſame, | 


What. © neceſſity of peculiar a ee 1. 
attorney may think there ſhould be © abſolutely to 


” require their inter poſition, I know not: but I 
ſhould imagine theſe few circumſtances would be fully 
ſufficient ; namely, that the act complained of was 
committed in time of public tranquility, withqut a 


colour of law, by a king's miniſter, upon one of the 


repreſentatives of the people, in a free country, on 2 


charge the moſt diſputable of all crimes, which is at 


moſt but a miſdemeanor ; ; when too, however, appa- 
: rently 


5 
_ o 
— 0 a > 9 : 
_ — —— — - — —ͤ—— — — . — — — 
— — . ! — BO 


2 —ͤ—ũ—ñ—ä—— —— — wo och 2 Ap rs * 


— = va mt HOY 
r * 


on — 1 
— — — — 


—— di F662 EE — — 3 oa 
— "© 4 ———_— 8 Y > fe * 
" I" 1 by 
— —_—— "oe Wy > Sr a x 
q 2 a et pn Bhs rol mr i Itts es renee Er 


* 8 — 
2 EDIT 8 : TY > 2 — © hare wk hs _— —_——_ 
—— — ee CEE —— 
d ,,,, wnemm * — — 5 9 — _— N 
. — . — — = 9 —— — — - — — —— 2. —— — 2 pe 7 —— — 
4 
pn 6 7 


et 99 J 
ently. libellous the words might feem without doors, 


perhaps (to borrow a common word with the attorney) 


no man would ſay, they would have been deemed 
Iibellous, had they been uttered by any member in 
his place within doors, ſince the memorable caſe of 
the five members. . 


Moreover, to return to the reſolution prepoted, 


| where a practice has obtained in a high office, which 


is clearly contrary to a& of parliament, and it is a 


matter that nearly affects the perſonal privilege of 


every freeman, it ſeems to me that the very thing 
which a houſe of commons would naturally do, is, 
to come to a reſolution, damning that practice, and 
to go no farther; for to bring in a bill upon the oc- 


caſion, would look as if a new law was neceſſary, 


becauſe prior to that the practice had been eſteemed 
legal, or at leaſt very dubious. The bringing in a 
bill would be countenancing, in ſome meaſure, what 
had been done, and look like a new regulation ſet- 
ting a-foot. Beſides, an act of parliament newly 
made, is not ſo venerable in the eyes of the world, 


or ſo ſecure againſt future alterations, as the old 
 comman law of the land, which has been from time 


immemorial the inheritance of every Engliſhman, and 
is, on account of its antiquity, held, as it were, ſacred 


in every man's mind. 


If a matter of nn concern and FO be 
ſtirred in the houſe, and the members do not ſeem 


clear about the law, it is natural and uſual for the 


houſe to go into, or appoint a committee, for the pur- 
poſe of looking into precedents, to ſee how the 
houſe has acted in ſimilar occafions, and what the 
conſtitution is; but, when the matter is ſo clear at 


the very firſt bluſh, that nobody has any doubt about 


it, one cannot readily frame to one's mind any rea- 


fouls een * to a reſolution at once that may 
ſlatisfy 


* 
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| ſatisfy the public. To call for caſes of this having 
been done; is unneceſſary, becauſe the nature of the 


thing ſhews it is right. Some things are ſo plain of 
themſelves, that no caſe can make them plainer. This 
power of interpoſition in the commons, flows of ne- 
ceſſity from the nature of the government; they could 
not be the grand inqueſt of the nation, the great 
council of the realm, ſponſors for the republic, or 
guardians of the rights of the people, without poſ- 


fefſing it. To ſuppoſe that they have power of in- 
quiring, and that it ſnould be proper for them ſo to 


do, and yet not come to any reſult, in conſequence of 
ſuch their inquiry, ſeems to be paſt underſtanding : 
and, where a matter is among the firſt principles af 


the conſtitution, it is in vain to be looking for caſes to 


prove it; nay, ſuch a proceeding would look as if 
this right could not be put in uſe, unleſs ſome inſtance 
of its having been exerted were produced to warrant 


the exerciſe of it. But, indeed, there is another rea- 


ſon why examples need not be cited, which is that 
they are ſo numerous, that no man can read through 


the times of the four Stuarts, without ee the 


journals of parliament. full of them. 


As to the inſtances quoted and ridienled' by "is 


attorney, it ſeems to me, that they directly apply to the 


main hinge of the diſpute, that is, to the practice in 


parliament of interfering by reſolution in matters of 
law; nay, they go till farther in the point, for they 


prove that the houſe has interfered by refolution in 


matters of law, where precedents and practiee were 
cited, and admitted, in ſupport of the malefactor; 


and that this had been done not only in caſes of pub- | 


lie concern, but even in a private caſe, where the ille- 
gal warrant itſelf had been iſſued at the defire-of a 
father againft one of his on children, upon a mere 
family motive. In this laſt caſe, the ſimple fact was 
. Lord Danby, a-member, fitted out a ſmall veſſel 


# 


with 
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with arms, unknown to his father the Marquis of Car: 
marthen, lord preſident of the council, who acquaint- 
ed Lord Nottingham, the ſecretary of ſtate with it; 
and the latter had not time to put this information 
into writing, nor was it upon bath, but wrote it upon 
memory, for his own ſatisfaction. Lord Danby is 
taken up, and ſays, the veſſel was his own; and 
« fitted with the arms it had before to make uſe of 
e for his diverſion;“ which the fecretary found. ſo 
ingenuous an anſwer, that he releaſed his lordſhip 
without bail, upon his promiſe on his word and ho- 
nour to appear upon ſummons. Some of the members 
however, ſaid ®, « This proceeding ſticks not only on 
* the people, but their repreſentatives may be in 
« danger. If, by intreaty, a man may be taken up 
« in this manner, every mother's ſon may be taken 
« up. Natural affections muſt not be uſed to try 
«tricks with the government. Lord Nottingham 
de granted the warrant without oath. | Howard ſays, it 
ic will juſtify Lord Nottingham, becauſe he had his 
«information from a privy-counſellor.“ I would 
© be. ſatisfied, whether a privy- counſellor muſt not 
« give information upon oath as well as another ? If 
«© this warrant was granted as a privy-counſellor, or a 
« juſtice of peace, I know no law for it; for, if fix 
% privy-counſellors do it, and here is but one, it is 
* worthy your conſideration. If as a juſtice of peace, 
* he cannot take up a man without oath. If one 
L counſellor ſhall whiſper to another, and impriſon : a 
1 man, I know not who can be ſafe. If we take up 
* this now, at the rate elections go at, and the deter- 
e mination in Sir Samuel nardiſton's caſe, they 
« may have a parliament as they pleaſe. I know not 
but that ic may be in the power of one great man 
to make a Parliament. I ſhould be loth to go with- 
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* out this being decided; there would be no ſafety 
« for me when I am at home. In two months this 
* man may go round the | houſe thus: I hope, as 

* | Engliſhmen, we ſhall not forget our rights; and any 
«© man that will do this, is not fit to be employed 
„ in the government. I would not have it go off 
„ that he can warrant the thing. Proſecution of a 
« writ will hinder a member from his attendance, He 
e ſaid, the warrant is for treaſonable practices,“ 
& which is bailable. I hear it is moved to refer it to 
the committee of privileges to enquire into it; but 
« J think that not fit. From whom will you have 
« informations ? Will you ſend for Lords Notting- 
«© ham and Carmarthen? I would have a good cor- 
cc reſpondence with the lords: the peers will not 
“ come to you, and there will be a rupture. But if 
« you will come up to the motion, for your honour 
« and eaſe, vote the breach of privilege and then 
< addreſs the king to take order that the like be 
* not done for the future. Granting the warrant is 
* a thing that muſt not be paſſed by ſo haſtily. You 
will find few meſſengers that will deny ſuch execu- 
ce tion of a warrant. The meſſenger (ſays the ſpeaker) 
_.* undoubtedly breaks your privilege, as well as the 
é bailiff that arreſts your member. The bailiff and 
te he that ſues. out the writ againſt a member (adds 
« Mr. Hawles) are upon record; and if you only call 
ce 2 the perſon who does officiate, your privilege 

will be quickly loſt. Whoever iſſues out the war- 

e rant, is more, or equally, guilty than he that exe- 
« cutes it, (ſays old Sir Jobn Maynard.) As this caſe 
| © ſtands, a member is impriſoned, and a warrant is 
% made to take him for treaſonable practices; if we 
take notice of it, and let a member ſit among 
* us ſo accuſed, we cannot well anſwer it. We are 
to vote it a breach of privilege, and then inquire 
75 what thoſe treaſonable Practices are. At this rate 

1 | we 
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ec we may all be impriſoned, and whipped to our 
te lives end Vote it a breach of privilege, and fit 
© not mute upon ſo plain a breach. (To, which Sir 


, John Thompſon ſubſoins) He that touches | the 


* parliament, touches the vital part of the nation, 
4 The man is not fit to be ſecretary that carries about 
c him the legiſlative authority. to commit in this man- 
« ner. The meſſenger had been clapped up, if he 


* had not done it. Put the queſtion thus; * That 
4 granting the warrant without notice, &c. was a 


« breach of privilege, c. The houſe then re- 
ſolved, &« That the granting a - warrant to arreſt the 
10 Earl of Danby, a member of this. houſe, and the 
6 taking him into cuſtody, by virtue of that watrant, 

* is a breach of privilege of A 


The four caſes cited, by minority defended, are rope. 


aa appoſite to the great queſtion of parliament's 


interpoſing by reſolution, where. the known law has 
been broken by the hand of power. And, I ſhould 
think too, that if a caſe conſiſts of four points, and 
a precedent can be found for each point, that caſe 
would be fully proved by thoſe four precedents, ac- 
cording to my notion of logic. At leaſt a man who 
denies the reaſoning on this head, has no right to ac- 
euſe his antagoniſt of „ unfairneſs and quibbling,” 

as the attorney does throughout; and, from what I 
ſee of his performance, ſhould therefore imagine he 
could only do ſo, in order to foreſtall the charge, 
and to prevent it being applied to himſelf. And ſo 
far from being angry, as he is, with two of theſe 
caſes, for being applicable to a chief juſtice of the 
king's bench, 1 like them the better for it, and wiſh, 
that whenever a chief is found to be clandeſtinely 
meddling in matters of ſtate, in perverſion of the 
law, he may be dragged into broad day-light, and 
his name and memory be branded for ever, to the 


* poſterity. I cannot, indeed, ** to myſelf 
2 meaner 


MM. 2» | 

a meaner or more pernicious perſon than a chief 
juſtice, with a great income for life, given him by 
the public, in order to render him independent, pri- 
vately liſtening to every inclination of every miniſtry, 
and warping and wire-drawing the plain letter of the 
law, in order to accommodate it to their inclinations, 
inſtead of purſuing the courſe of eſtabliſhed prece- 
dents, inviolably, intrepidly, and openly, without re- 
gard to party or perſon. The chapter of expediency 
is the very worſt ſource of adjudication, inſomuch 
as it tends to the ſetting afloat by degrees, the whole 
law of the realm; and the law of diſcretion is the 
law of tyrants. 


In our law, the judges are bound, by a ſacred 
c oath, to determine according to the known laws 


« and antient cuſtoms of the realm, ſet down in judi- 
.< cial deciſions and reſolutions of learned, wiſe, and 


<« upright judges, upon variety of particular facts 
© and caſes, which when they have been thus in uſe, 
« and practiſed time out of mind, are a part of the 
« common law of the kingdom. And it is a moſt 
“dangerous thing to ſhake or alter any of the rules 
« or fundamental points of the common law, which, 
* in truth, are the main pillars, and ſupporters of 
© the fabric of the commonwealth. To have no rule 
to decide controverſies but the rule of equity, is 


to begin the world again, and to make choice of 


« that rule, which out of mere neceſſity was made 
« uſe of in the infancy of the ſtate and indigency 


of laws. And to ſet up this rule, after laws are 


« eſtabliſhed to relieve hard caſes and leave the mat- 
« ter at large, is it not rather unravelling, by unper- 
« ceived degrees, the fine and cloſe texture of the 
„law, which has been ſo. many hundred years 


making? T he laws of this king iom are not, 
= 6 naw anflaya, to be ſpun out of mens brains, Iro 
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« To allow of any man's diſcretion (ſays Lord Coke) 
66 that ſits in the ſeat of Juſtice, would bring forth a 


4 monſtrous confuſion,” It is, indeed, wonderful that 


any man ſhould have ſo ſervile a diſpoſition ; for, let 
his abilities be what they will, he will always be regarded 


as a contemptible perſonage. This ſort of profligate 


magiſtrate may be ſure of being uſed by every miaiſtry, 
but of being eſteemed by none, ſeeing no ſet of men 


can depend upon him any longer than they remain in 


office and power; his only principle of action being an 


implicit obedience to the old tutelar ſaint at St. James“ 8 


He muſt be, in truth, 
A tim'rous foe, and a ſuſpicious friend, 


Dreading een fools. 
And comardiee in a judge is but another name e for 


60 corruption.“ 3 3 


Since theſe two examples of the commons declaring | 


the law, even in oppoſition to the practice and deci- 
ſions of chief juſtices, have been mentioned, I cannot 
| forbear noticing two or three circumſtances in their 
caſes, which tally moſt ſurpriſingly with ſome of the 


doctrine I have advanced, and with the cauſe that gave 


- occaſion to it. The e r reported ſeveral caſes of 
reſtraints put upon juries by L. C. J. Keeling ; among 
other things, that, in an indictment for murder, 
«© which the jury found manſlaughter, becauſe they 
ee found no malice propenſe, he told them, they muſt 


c be ruled by him in matter of law, and forced them 


'* to find the bill, murder; and that the man was exe- 
«* cuted accordingly, without reprieve, notwithſtanding 
the addreſs of the gentlemen of the bench to him. 
« That he forbid a habeas corpus, and a pluries to be 
+ 3ſfued out; ſo that the party was obliged to petition 
«© the king.“ The houſe ' thereupon reſolved (1.) 


That the proceedings of the ſaid L. C. J. are inno- 


«© vations in the trial of men for their lives and liberties, 


57 And that he has uſed an arbitrary and ig power, 
Which 


o . 
« which is of dangerous conſequence to the lives and 
« liberties of the people of England, and tends to the 
_ « jntroducing of an arbitrary government. (2.) That 
in the place of judicature, the L. C. J. has under- 
« yalued, vilified, and contemned magna charta, oe 
« great preſerver of our lives, freedom, and property.“ 
As to L. C. J. Scrozgs, there was a great complaint 
againſt him, for his treatment and diſcharge of a 
Middleſex grand jury, before they had preſented all their 
bills, for arbitrary proceedings in caſes of bel, and 
other matters, and for iſſuing of illegal general warrants 
for perſons and papers. The law-members in the houſe 
urged, that if a grand jury be diſcharged whilſt 
« indiftments are depending, there could be no pro- 
ec ceedings of juſtice, The jury was likewiſe blamed 
« by the chief juſtice, and told, hat they meddled with 
“ matters which concerned them not. In former times, 
© judges had one rule of juſtice to go by, and another 
« of policy, and if judges once undertake that, there 
« is an end of all law. Shall we have law when they 
« pleaſe to let us, and when they do not pleaſe ſhall | 
© we have none? It is aſſuming a legiſlative power, 
« by which a judge makes his will a law. Do as you 
& gs you have done already in this parliament, make a vote 
* upon them, If you do not deeply reſent this, all your 
« laws will ſignify nothing to poſterity ; for all is at 
« ſtake, if men take upon them to proceed ſo ar- 
« bitrarily, and are ſo ſervile as to violate laws for ſelf- 
ends. I will not define the offence, but, I think, 
* theſe proceedings do ſubvert the fundamental laws, 
and ſol would go to the utmoſt ſeverity of judgment. 
The firſt violation of magna charta, was from the 
* two chief juſtices Treſilian and Belknap, and theſe 
0 1 have now taken upon them to ſubvert 
« the th and mie of the as My 1 EE 
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ce i to make the queſtion before the houſe general. In 
& Scotland they have what laws their governors pleaſe 


«to impoſe upon them; let us take care that our con- 
tc dition be not brought to that. I would gladly know 


* what way there is to bring a great criminal to pu- 


* niſhment but in parliament (and we have little hopes 
e there, by what I have ſeen) if ever you admit judges 


& to let juries, or not, enquire into offences as they 
ce pleaſe. I think I can remember a precedent, when 
é the judges took upon them to violate the laws, and 


„ fo did violate the king's oath and their own, and 


* were hanged for their pains; and I ſhall make no 
great ſcruple to do it again. Printing I take now 
&* to be free. A ſubject hath, by law, liberty to write, 
« ſpeak, or print; ; he may be indicted, if he tranſ- 


6 preſs, and it is at his peril, if he offends. Shall 


* not a man ſpeak unleſs he be licenſed? The court 
„of king's bench was at Scroggs's direction. But, 
« jf judges can be found to make new laws by their 
<* interpretation of the old ones; and if treaſurers can 


« be found, &c.” A committee was appointed to 


* examine the proceedings of the zudges in Weſtmin- 
* hall, and to report the ſame, with their opinions 


© thereon, to the houſe.” Upon the report of the 


committee, the houſe reſolved, nemine contradicente, 


t that the diſcharging of the grand jury by the court 


« of king's bench, before the laſt day of the term, and 


before they had finiſhed their preſentments, was ar- 


e bitrary and illegal, deſtructive of public juſtice, a 
% manifeſt violation of the oaths of the judges of that 
© court, and a means to ſubvert the fundamental laws 


c of this kingdom: that it is the opinion of this 
„ houſe, that the rule made by the court of king's 


« bench, againſt printing of a book called, The 


2 06 Weekly Pacquet. of Advice from Rome, is illegal 
ce and arbitrary, thereby uſurping to themſelves legiſ⸗ 
"0 lative power: That the court of king's bench, in 


the 
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ce the impoſition of fines on offenders, of late years 


have ated arbitrarily, illegal, and partially : : that the 


« refuſing ſufficient bail in theſe caſes, wherein the per- 
« ſons committed were bailable by law, was illegal, 
« and a high breach of the liberties of the ſubject; 
© and that the warrants* iſſued by the king's bench 


« are arbitrary and illegal. And it was ordered, that 


« the ſaid report, and the ſeveral reſolutions of the 


te houſe thereupon, be printed; and that Mr. Speaker 


te take care in the printing thereof apart from this day) $ 
« other votes.” Thus did the commons behave in 
the caſe of two chief juſtices of the king's bench, 
and their conduct is ſo decifive upon the point we now 
are, that no words can add to the force of it. But 
there was another thing which was done in the ſame 


* % Ang. ff. Whereas there are divers ill-diſpoſed perſons, _ 
who daily print and publiſh many ſeditious and. treaſonable books 


and pamphlets, endeavouring thereby to diſpoſe the minds of his 


majeſty's ſubjects to ſedition and rebellion : And alſo infamous 
libels, reflecting upon particular perſons, to the great ſcandal of 
his majeſty's government. For ſupprefling whereof his majeſty 
has lately iſſued his royal proclamation : And for the more ſpeedy 
ſupprefling the ſaid ſeditious books, libels, and pamphlets, and to 
the end that the authors and publiſhers thereof 5 be brought 
to their puniſnment: | 


« Theſe are to will and require you, and in his aa | 


name to charge and command you, and every of you, upon fight 


hereof, to be aiding and aſſiſting to Robert Stephens, meſſenger 
of the preſs, in the ſeizing on all fuch books, and pamphlets 
as aforeſaid, as he ſhall be informed of, in any bookſellers or 
printers ſhops or warehouſes, or elſewhere whatſoever, to the end 
they may be diſpoſed as to law thall appertain. Alſo, if yon 
ſhall be informed of the authors printers, or publiſhers of ſuch 
books or pamphlets as are above-mentioned, you are to apprehend 


them, and have them before one of his majeſty's juſtices of the 


peace, to be proceeded againſt according to law. Dated this 
29th of November, 1679.” | 
To Robert Stephens, meſſenger of the preſs; and to all 
mayors, ſlie riffs, bailiffs, conſtables, and all other officers 

and miniſters whom theſe may concern, W. $cr066s, 
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#ffion, that J cannot help relating. The under- ſecre- 
tary of ſtate, by direction of Sir Lionel Jenkins, ſecre- 
tary of ſtate, who had received a verbal order from the 
clerk of the council for the purpoſe, writes a letter to 
a gentleman at. Dover, defiring him to, wait upon the 
mayor, and direct him to ſeize a man, if he ſhould land 
there, together with his companions, and detain them 
until further directions; and i in this letter there is in- 
cloſed a particular defeription of the man, and his 
name ſaid to be Norris or Morris. The information 
upon which this jetter or order proceeded, was not up- 
on oath, However, when Norris landed, he is taken 
and carried before the mayor, who thought! it reaſon- 
able to commit him ta the common priſon, and to ſeize 
his papers. When that was done and known, there 
were two orders of council to the mayor to ſtop and 
deliver him to a meſſenger, who is ſent down on pur- 
poſe to bring him before the council, in cuſtody ; * and 
the papers are ordered to be lodged in the council 

cheſt. Norris, after being examined, was diſmiſſed, 
and it was declared there was no farther cauſe of de- 
taining him; and the verbal order firſt mentioned was 

never entered in the minute-book of the council. 
Upon this cafe, a complaint is made to the houſe of 
commons, who immediately appoint a committee to en- 
+ Quire into and report the matter to the houſe, which is 
done accordingly. The members enter warmly into 
the grievance, and ſome of them ſay, © I would know 
c how the privy-council came to have a deſcription of 
* this man. It may be the French ambaſſador has 
ce“ had ſome influence in councils, I do not know 
% what ſtopping a man on the way or road is, to be 
immediately ſent up to the council by a mayor or 
*. officer, upon verbal order. I know nothing of a 
„ verbal order of council! In caſes of neceſſty 10 com- 
mit illegal action theſe are ſtrange aflertions for 
e what have been done, or what may be done. The 
+ Wias is all of ier, for ſome great RT are 
; Con- 


1 
concerned in it. Let gentlemen make it their own 
c caſe, I ſee not who is to blame, but he that ſigns 
* the warrant ; nothing appears to you elſe, therefore 
ce put a brand upon it. A parcel of men there is, 
« who abuſe the king, and ſtill you muſt be tender of 
© them, and theſe men muſt ſtill be about the king.” 
Thereupon, Sir Lionel Jenkins very honourably took 
on himſelf the letter written by his under-ſecretary, 
and faid, in excuſe of himſelf, that he was but miniſte- 
rial in the affair, owned he had the information from 
a man who had it from another, and that he related 
it to the council as he thought ãt his duty: that he had 
thereupon verbal order to ſeize the perſon informed 
of, and, in conſequence of that gave direction to his 
under ſecretary to write the letter before- mentioned, 
and if any thing had been done unjuſtifiable, that he 
himſelf muſt anſwer it; that he thought it was treaſon 
for a Rom iſh prieſt to be upon Engliſh ground, and fe- 
lony in Norris to receive him ; and that in his poſt, 


he could do no other than obey his ſuperiors ; and that 


he humbly took leave to aver, that a verbal order in a 
committee of council, is what is not entered into the 
minutes of the council. The houſe defired Sir Lionel 
to withdraw, which he accordingly did, and then they 
reſolved, © That the late impriſonment of Peter Nor- 
« ris, at Dover, was illegal; and that the proceedings 
* of Sir Lionel Jenkins, Knight, one of the principal 
« ſecretaries of ſtate, by deſcribing the perſon of the 
« ſaid Norris, and directivg ſuch his impriſonment, 

<« was. illegal and arbitrary; and they made an order 
for printing the caſe of Peter Norris at large, which 
was likewiſe done. Now, here the commons, w.thout 
any communication with the lords, reſolved a point 
of law, although Norris might have brought an ac- 
tion of falſe impriſdhment, had the opinion of a court 
of law, and recovered damages for a ſatisfact ion cf his 
injury; and he was no member of their hauſe. This 


xel@turion too, was not made as a foundation for any 
0 4 335% = 
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future bill, nor for articles of impeachment, but 
merely to damn an illegal and grievous warrant. 

Such hath been the conduct and interpoſition of the 
commons under the houſe of Stuart, both father and 
ſon, with reſpect to the law of this kingdom, when in- 
vaded by great officers of ſtate; and yet theſe were 
princes who claimed a right of governing the king- 
dom, paramount the laws, jure divino; whereas it is 
the honour of his preſent majeſty's family to derive 
their ſole title from the choice of the people, from an 
Engliſh act of parliament, - There is not, therefore, 
the leaſt divinity that can now be poſſibly imparted 


from the throne to any of the preſent miniſtry ; they 


are mere men and creatures of civil polity, and their 


actions may be judged by the common law of the 


land, without either blaſphemy, or any extraordinary 
or occaſional ſtatute for the purpoſe. 


This being fo, I am amazed that the attorney ſhould 
think a bill neceffary ; becauſe, if there be no law now 


exiſting, that authorizes general warrants in any caſe 


whatever, it really ſeems to be rid culous to bring i in a 
bill © to regulate what does not exiſt;?” an argument, I 


find, which he affects not to cüprehend, merely be- 


cauſe he is unable to anſwer 1 NN The evil“ is the 
the practice or uſage which has grown of late, within 
the time of our fathers, in a clalideſtine office, contrary 


to the fundamental law of the land; and when th's 


practice has been detected, the parliament need only 
damn it, and leave the law as it was, without“ the 
« alteration even of an iota in matter or form.“ The 
attorney, by an act of parliament, would, I perceive, 


fain make law of this modern uſage, under a pretence of 


bettering thereby the old common law; but, I fancy, 
he will find moſt people of opinion againſt him, and as 
much afraid of his coarſe hand as of his ſuperior's re- 
finements, and, therefore, beg to have the law remain 


as it t is. No act could * e * of a 
10% 
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reſolution, unlefs it were, perhaps a ſhort declaratory 
ſtatute of three lines, reciting that“ Whereas a novel 
e practice, had of late years gained footing in ſeveral 
<6 miniſterial offices, whereby general warrants for the 

« apprehenſion of perſons under a general deſcription, 
« without naming any in certain, had been iſſued 
« from ſuch offices, contrary to magna charta ſo 
ce repeatedly confirmed, and to the immemorial and 
« eſtabliſhed rights of every freeman, and to the 
ce known laws of the realm; therefore, by the diree- 
<< tion and confent of king, lords, and commons, be 
ww declared, that ſuch practice is in all caſes illegal, 
— repugnant to the fundamental principles of the 
& conſtitution, dangerous to the liberties of the ſub- 
« ject, and abſolutely unwarrantable,” | 


Old Sir Edward Coke ſaid, with ſonia. humour, in 
Charles the firſt's reign, at the head of the commons, 
in their conference with the lords“ For a fieeman 
„ to be tenant at will of his liberty! I will never 
te agree to it: it is a tenure not to be found in all Lit- 
'« tleton,” It is, as he (ſays in one of his treatiſes) a 
« great deal better for the ſtate, that a particular of- 
« fender ſhould go unpuniſhed, on the one hand, or 
e that a private perſon, (or public miniſter) ſhould 
© be damnifled on the other by rigour of the law, 
« than that a general rule of law ſhould be broken, 
« to the general trouble and prejudice of many.” 
Therefore, I beg leave to enter my proteſt againſt any 
bill, to regulate what I hope will never exiſt. The 
ancient Britons in a body, told Auguſtine himſelf, 
ſe non poſſe abſq ; ſuorum conſenſu & licentia priſcis ab- 
dicare moribus. And as to his preſent majeſty, one may ſay, 
in the words of the famous ſerjeant Glanville, (fince I 
am in the humour of quoting) © There is no fear of truſt-. 
* ing him with any thing but ill counſel againſt the 
* ſubje&t;” for, when once he is truly informed what 
his people's priſci mores or common law is, he will ne- 
45 | Ver 
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ver countenance any officer in abdicating chem abſy; | 
conſenſu et licentia ſuorum. 


I can affure the attorney, that I have, according to 
his directions, © ſeriouſly attended to his arguments.” 
However, I very much doubt, whether the miniſtry 
will pardon him for obtruding his private reaſons as 
" thoſe which weighed with them, to put off the deter- 
mination of the queſtion. Indeed, if any of the ar- 
guments he has adduced on this head, were really of 
weight with them, I ſhould think it muſt be that which 
he grounds on the impracticability of pleading, with ef- 
fect, ſuch a reſolution in any of the courts of judica- 
ture; for I fincerely eſteem this to be by far the moſt 
ſatisfactory of all. I know my Lord Coke does ſay very 
- emphatically, that /e ſcience of beau pleader is the very 
heart firing of the Iaw. It would therefore, I confeſs, 
be a lamentable thing to have the crown pleaders << di- 
4 vided and confounded” in this their nice and artificial 
department of the law. Conſidering the preſent knot- 
ty difficulties attending theſe gentlemen, to throw any 

additional rub or ſtumbling block in their way, would 

be unpardonable in any good-humoured adminiſtra. 
tion. I do not, however, pretend to form a determi- 
nate judgment of the miniſtry's reaſons for avoiding 
a reſolution, as I have not vanity enough to ſuppoſe I 
can fathom them. Perhaps they might be fomewhat 
preſſed in time, having other weighty affairs in hand, 
that the vulgar know nothing of, and therefore would 
not come to any decifion of the point, ſceing they 
would not give it the parade of a ſolemn diſcuſſion 
upon the report of the committee; or, they might 
oppoſe the reſolution, becauſe it was moved by the op- 
poſition, reſolving withal to reſume it themſelves the 
very next ſeſſion; which laſt, indeed, I am very apt 
to think may be the caſe; or, peradventure, there 
might be other leſs oſtenſible and more predominant 
reaſans for their having ſo notoriouſly exerted the-ut- 
moſt of their ſtrength, merely to avoid the coming to 


* 


. ; 
any reſolution at all. They ſaid nothing inconfiſtent 
with any conduct; and, as many of their belt friends 


voted againſt them, it cannot be ſuppoſed they would 


run ſo much riſk, without ſome very extraordinary rea- 
ſons for ſo doing. It wauld not however, be diſagree- 
able to the public, to know from the pen of a miniſter, 
eſpecially, from one of them that declines no labour, 
and has been a practiſing lawyer himſelf, what really 


were the arguments that ſwayed him to be for an abſo- 


Jute adjournment of this queſtion, when ſo many peo- 


ple were of opinion it would have been more for his in- 
_ tereſt to have taken the popular ſide, and agreed to the 


reſolution, if not as firſt moved, at leaſt, as finally 
mended, narrowed and particularized by his learned 


co-adjutors. Such information would be much more 


acceptable, than the little ſcraps of politics and intel- 
ligence, which one now and then finds in the Daily 
Gazetter, and which the common reader, upon the 
very firſt view attribute to Jemmy Twitcher, (or his 


ſecond, Dr. Shebbeare,) who, I preſume, is not of the 


houſe of commons, and is, perhaps, ſome man that 


is too much unacquainted with law, and of too little 


gravity to be equal to ſuch a performance, and there- 
fore, contents himſelf with doing bufineſs in another 
way, and only now and then writes off a ſquib, upon his 
knee, for one of the daily Papers, as any matter hap- 
pens to ſtrike him, at home, in the coffee-houſe, or at 
the tavern ; in company with his wife and family, his 
miſtreſs and girls of the town, with miniſters of ſtate, 
gentlemen of fun, bawdry and blaſphemy, or lingers 


of catches. Although, I know it is the opinion of 
ſome people, that ax thing will do for 2 public (poor 


John Trot.) 


The attorney ſeem to think, he has ſo cuiciently 
defended the majority, that he may ſwagger a little, 
and therefore aſks, Is this all that you have to com- 
plain of? I really thought you could have made out a 
more moving tale ! What is capable of moving him, 

I know 


# 
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I know not; but I can aſſure him, that people in gene- 
ral, think the plain ſtory ſo bad, it is not well capable 
of being exceeded : and, all he has convinced me of 
is, that there is nothing ſo bad, but ſome man or other 


5 for the preſent penny, may be found hardy enough to 


undertake either the execution or the defence of it. 
When 1 hear a man call an actual arreſt of a member 


of parliament, on the mere charge of a libel ex officio, 


and the ſeizure of his papers, a phantom of imagi- 
« *nation ;** and remember to have heard the ſame man 


| declare at his outſet upon this queſtion to a very great 
aſſembly, that he had long been a member of it, 


% but had rarely attended, becauſe he did not think it 
« worth his while before, having more valuable bu- 
& fineſselſewhere;” and recolle& ſcarcely ever to have 


ſeen him in that aſſembly, or at leaſt to take any part in 
it, except when the confirmation of “ another pillar 


of the conſtitution, the habeas corpus law,” was in 
agitation, by virtue of a bill too (the mode that he 
now ſeems fond of) and that he then gave an earneſt 
of his patriotiſm by being the champion of the oppo- 
fition to it, inſomuch, that he rouſed the indignation 
of the great man of the age (then a miniſter) Who 
could not forbear ſtarting up and reading to him, upon 


the ſpot, the reſolutions of the ever memorable parlia- 


ment of Charles the firſt, on behalf of the rights and 


| liberties of Engliſhmen, being therein ſupported with 


great eloquence and ſtrength of argument by the then 


attorney general; another great lawyer, and a particu- 


lar friend of this laſt gentleman's, having indeed been 


the occaſion of the bill: when all this, I ſay, preſeats 
Itſelf to my mind, I want nothing more for forming a 


deciſive opinion of the attorney as a public man. By 
calling him the champion, 1 do not mean to forget, 
that a certain candid lawyer united his beſt endeavours 


to ſtrangle this habeas corpus bill; bur then, he did it 


in ſo delicate and qualified a manner, that ſorely he 
cannot 
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cannot expect to have bis paſs for a firſt-rate part upon 
the occaſion, no more than on another, when he gave _ 
up (from complaiſance, I preſume) an opinion that he 
had drawn and ſigned relative to a proſecution, and ſub- 
mitted to concur in that of an over-bearing colleague, - 
who, though a ſubordinate co-adjutor in rank, by the 
boldneſs of his temper, took the lead in the matter. 


I cannot help here remarking, that ticklifh times, or 
political ſtruggles, always bring to light the real abi- 


lities of men, and let one ſee whether a man owes his 


reputation and rank to family, learning, and an atten- 
tion to pleaſe, or to real great parts, a ſound judgment, 
and true noble ſpirit. People of the latter claſs, be. 
come for ever more confiderable by oppoſition: where- 
as the former, by degrees, fink to common men in it, 
and ſhould therefore never quit for one moment a 
court, or, if by connection and chance they are obliged - 
ſo to do, ſhould return to it again as faſt as they 
Can. 


Being one of thoſe men who think that “ The 
© heart- blood of the commonwealth receives life from 
<< the privilege of the houſe of commons,” that is, in 
all matters where a diſpute is likely to lie between the 
crown and the people, .I cannot help-noticing any the 
leaſt incident, that ſeems to me to break in upon ir at 
all, and endeavouring from the conduct of men, even 
in ſuch little matters, to find out a clue that may un- 
ravel their diſpoſition in concerns of much greater mo- 
ment, not judging of politicians in the leaſt, from the 
profeſſions they make, but from their actions, as the 
genuine expoſitor of their ſoul, I have likewiſe re- 
marked, that univerſal civility and a ſmiling counte- 
nance, (nimium lubricus) do not neceſſarily imply friend- 
hip and ſincerity, or candid diſcourſe a real diſintereſt- 
edneſs. And no doctor, however learned in civil life, 


or the morals of Epicurus, ſhall zegociate me into ano- 
f 2 | b : ' gs . ; ther i 
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ther opinion. But, by privilege of parliament; I ds 
not mean that ſhameful exemption from private arreſts; 
which ſeems to me to operate againſt liberty entirely, 
and to render a houſe of commons no other than an 
aſylum for needy debtors; who, you may be ſure; 
when once they are elected, like all other people in 
worldly diſtreſs, both will and muſt do any thing for 
ready pays Although one of this deſcription may be 
aſhamed to look mankind in general 1 in the face, yer 
upon any call of a puſhed miniſter, he will contrive to 
ſkulk down tothe lobby, and be ſure fo to diſpoſe of him- 
ſelf, as to be able to come forth, whenever the diviſion 
takes place, and then, perhaps, diſappear till a ſecond 
call of eder ſhall render his 8 J of ſome 
againſt the power of the crown. Now, I remember 
being in company not long ago with ſome lawyers; 
who were talking over ſome late events relative to 
Mr. Wilkes, occaſioned by his having a deſign to lay 
hold of the firſt moment for ſtirring a complaint of a 
breach of privilege in his own perſon, ahd the chancel- 
lor of the exchequer's having likewiſe a meſſage from 

the king to communicate to the houſe concerning pri- 
vilege; and that upon this one of my companions dea 
clared, according to his ſentiments, there could be no 
doubt which would be entitled to preference or preces 

dence, if it were only from a motive of reſpect. A 
great commoner immediately ſaid, © this matter can 
% admit of no diſpute, and I fancy I don't hear well; 
« the exiſtence of the freedom of a houſe of com- 

© mons depends upon privilege ; a meſſage from the 
king of a breach of privilege ! Strange words! It 
© cannot be ſo; it may be of ſomewhat relative to 
„ privilege,” A gentleman in the company there- 
upon bethought himſelf of ſaying it was uſual, in or- 
der to give a certain commencement to a ſeflion, to 


read a bill; and that for this Tue; the clerk always 
= pre- 
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prepared one accordingly. This gave room for a 
complaiſant lawyer immediately to throw in, that this 
Vas certainly neceſſary, as all acts of parliament, hav- 
ing no certain day named therein, were in force from 
the beginning of the ſeſſion, and that my Lord Coke 
had ſaid ſo, The reſpect of us all for this conciliating 
gentleman's opinion, at that time, made us acquieſce i in 
what he ſaid. However, I then thought it a very 
ſtrange reaſon, and fince upon enquiry, find there is no 
foundation for it, although I ſuppoſe the candid gentle- 
man really thought there was, when he ſaid ſo, and that 
he did not drop ſuch words in a free company like ours, 
merely with an intention of having them reported to 
his advantage in one particular place. But, if he 
did, as it was a mixed company, and no ſecrecy ne- 
ceſſay, I have a right to tell the world the ſtory; and 
yet I wiſh, with all my heart, that his civility may not 
be thrown away, nor the courtlinefs of his diſpoſition 
long lie unheeded. As to the thing itſelf, it muſt ſtrike 
any plain man that the beginning of a ſeſſion becomes 
as certain and notorious from the king's coming to 
the houſe, ſending for his commons, and his ſpeech, 
which all appear in the printed proceedings of the 
commons, with the day prefixed in Latin, as it is 
poſſible. This is ſomething real: whereas the bill 
prepared by the clerk is nothing, for it is never paſſed 
into an act, nor heard of after wards; and it is only 
made uſe of as a mere type or ſymbol, to keep alive 
the right which the commons claim of going upon 
their own buſineſs before they go upon that which is 
pointed out to them by the king in his ſpeech, having 
in fact generally none of their own that is ready time 
enough for the purpoſe. Now, nothing in the world 
could have been a ſtronger proof of the exerciſe of this 
right, than the giving a preference to the complaint 
of their own member to a meſſage from the 
crown ; whereas nothing could ſeemingly invalidate 
this right more than the proceeding upon the royal. 
| | matter 
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matter before that of their member, and eſpecially, i 

there ſhould be not only a doubt, but a certainty, that 
his was firſt moved. Upon the principle that privilege 
is to take place of every thing elſe, nothing is of ſo 

much conſequence to the community, as the relief of 
its repreſentatives, from an unjuſt violence; they can- 
not do their duty as a parliament without it; for the 
parliament cannot be free, every county, city, and bo- 
rough, cannot have its deputy preſent without it; and 
for this reaſon one would imagine this ſhould be. their 
Firſt buſineſs, which being printed and appearing in the 
votes, would render the commencement of the ſeſſion 


as remarkable and certain, as the reading of any bill 


whatever. With reſpect to my Lord Coke, I have a 
Notion he ſays only, that when a parliament 1 is called 
& and does not fit, and is diſſolved without any act of 
4 parliament paſſed or judgment given, it is no ſeſſion 
«© of parliament, but a convention ;” wherein is not 
one word touching the neceſſity of reading a bill to 
give a certain commencement to a ſeſſion, and, indeed, 

I think he could never ſay fo filly a thing; for I do not 
ſee how that marks a commencement more than any 
motion made or reſolution come to; and if the paſſage 
above quoted be what is meant, it is of a caſe which 
does not at all apply to the preſent queſtion, becauſe it 
ſuppoſes a caſe where no act at all is paſſed or judg- 
ment given; and no man on this fide of St. George he 


Channel thinks of enquiring after the commencement 


of an act that never exiſted, as a matter neceſſary for 
the courts of juſtice to know. Moreover, the title of 
all acts printed, expreſſes the time of the commence- 
ment of the ſeſſion when they paſſed. But I have fre- 
quently remarked, that where a defire of pleaſing 
others operates more ſtrongly than the deſire of doing 
what is right, men even of decency and circumſpection 
will flip into ſtrange abſurdities now and then. They 
will betray the true bottom of their conduct, when they 


leaſt intend it. N o training or education will enable a 
little 


E 
little mind entitely to hide its littleneſs from the eye 
of an attentive obſerver. | 


C 


| In ſhort, a man may advance ſuch a poſition, by 

way of compliment, although it be ſomewhat at the 
expence of his underſtanding or his ſincerity ; and it 
would not be worthy any ſerious attention, were it not 
a little characteriſtic, not only of the perſon, but of the 


times, when ſuch things can paſs for reaſons. Too 


much reſpect cannot be ſhewn to the crown by any . 
man, as an individual; but it ill fuits with the duty 
of repreſentatives of the people to-be ſwayed, by any 
motives of perſonal reſpect, to part with a jot of their 
own independency and dignity, in their parliamentary 
capacity. In truth, I ſuppoſe, no inſtance of the kind 
ever happened in our houſe of commons, or ever will, 
I do not, however, mean to ſay, that men who advance 
ſuch doctrines may not be of uſe about a court; but, 
being formed in a prerogative, mould, they can never 
be brought to act fairly by the people, let the ground 
be ever ſo good; for they cannot find in their hearts 
to ſpeak what may be capable of the leaſt interpreta- 
tion to their diſadvantage, and every now and then will 
drop ſuch expreſſions of candor and moderation, and fo 
qualify what they ſay, for the ſake of being civilly 
reported elſewhere, that they enervate all oppoſition, 
and by their ſuppleneſs frequently loſe ſome great point 
of liberty, that might otherwiſe be obtained for the 
public. Being an old fellow, and recalling to mind 
the other guiſe ſpirits that ſtruggled firſt for an exclu- 
fion' bill, and when that proved impracticable, ſtill 
went on, and, at laſt, brought about the glorious re- 
volution; I fancy I hear old Britannia call out to theſe 
tame, temporizing ſpirits, theſe ſcholars of mere 


worldly caution and œconomp, theſe Hanoverian tories: 


Tou do me more harm than good upon every real 
trial; your parts are not extraordinary, nor ' your 
Vox. I * * learning 
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learning ſingular 3 your ſpeech is long, but neither 


forcible or perſuaſive, and you have not a grain of 


true patriotic reſolution: * Law in ſuch mouths is, 


& in fact, like a ſword in the hand of a lady, the 


«« ſword may be there, but, when it comes to cut, it 
& is perfectly aukward and uſeleſs;” depart in peace, 


leave me to myſelf, and return from whence you 


came; I never aſked your aſſiſtance, and had been bet- 
ter without 1 it, | 


Non tali auxilio, nec aucli, ifis 
Tempus Cel. 


A man may in truth, write moderately and merito- 


riouſly, in behalf of the government, enforcing new 


laws of forfeiture on the ſubject, who never will, no 


more than any of his name, ſummon up ſpirit enough 
to ſpeak plainly and boldly againſt the court, at the 


hazard of his intereſt, let liberty in general be ever ſo 
much concerned, or his own fortune be ever ſo great, 
or his expectancies ever ſo vaſt. 


Many people, it is true, cannot Gon has the actions 
of any high born perſon ſhould be weighed in the ſame 
ſcale with thoſe of common men. Nay, with ſome, 


particular families have a ſort. of prerogative that ex- 
empts them from all ſcrutiny; ſo that not only the 


old C. but his race muſt be held ſacred; and with this 
view the word noble is for ever annexed to their names 
in writing or public diſcourſe, alchough their real 
claim to any the leaſt diſtinction is but of yeſterday. 


As if wealth, office or parentage could dignify flimſy 
parts, render mercenarineſs reſpectable, make a fal- 


tering knave a patriot, or turn lubricity of conduct 
into a virtue. Mens mouths are not to be ſtopped this 
way, whilſt they dare to think for themſelves, but will 
call every thing by its true name. Let perſons of this 
erazy ſtamp, be ever ſo noble, cently, or ancientlys 
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by their ſtems, they muſt not hope to live for ever on 
the reputation or abilities of their anceſtor: if they 
themſelves be void of all merit, they will at laſt be 
ſeen through, and muſt then be content to be told in 
with the group of political figure dancers, who may 
_ amuſe for a while, during the receſs of capital per- 
formers, or between the great acts, but can never draw 
a houſe of themſelves: When the audience is difficult 
and left to judge for itſelf, and no eſtabliſhed maſter of 
the theatre to give the deciſive tone, very fine parts 
are certainly requiſite, or great ſpirit at leaſt, to the 
being truly conſiderable for any duration. Where 
theſe heavenly qualities are deficient, there is no ca- 
thartic or noſtrum that will enable a man long to 
counterfeit their appearance. Mere perpetual motion 
and ſuperlative ſuppleneſs, or wire dancing, will not 
for ever deceive or allure the beholder. And a man 
who has nothing to truſt to but a ſhuttlecock ſpeech in 
public, or the whiſpering intrigue at night, is as much 
at a loſs for a ſolid foundation in the political world, 
as the hopeleſs philoſopher of old in the natural, who 

was ever and anon crying out Avg ## rw. Extraordi- 

nary faculties are the gift of the gods and not to be 

picked up in any law ſchool. All the fooliſh admira- 

tion or rotten adulation of ſycophant and intereſted de- 

pendents, layed in the quickſands of place, power and 

expectancy, cannot raiſe genius or engender ſpirit ; let 

the parſons of Cam preach and print as they pleaſe, and 

the finder of divine legations (by negative _— interprec 

what he lift. 


There ĩs of late ſuch a lack of TTY are called public 
men, that I am perſuaded there are many gentlemen 
who would deem Locke on Government a libel, were it 
now publiſhed for the firſt time, inſtead of being re- 
printed. The tory doctrines ſeem to be eſtabliſhing 
themſelves every day; and tories ſpring up every 


P US | hour, 


— — . —ä6——— —ęTV:g —— 


„ 
hour, like toadſtoals in the root of an old oak, that 
is ſprinkled by accident with a little water. 1 

remember to have heard a Scotch lord, who piques 
himſelf too upon law, and who had a brother 
that was high in the profeſſion, declare, before a 
great aſſembly, that his majeſty held his crown 
as free as any of his anceſtors; for every body 
knew that the laws paſſed at the revolution, were 
the acts of heat and violence, and party, and to 
be regarded accordingly. Whereas, if theſe acts 
were once ſet afide, and thoſe paſſed in conſequence 
of them, his majeſty would have no title at all 
to the throne that 5 now fills, ſo much for the 
benefit of us all. I really ſhall not wonder in a 
Ittle time, to hear hereditary right talked of again, 
and then it is but one ſtep more to the old doc- 
trine of jus divinum, and paſſive obedience. Now, 
1 chuſe to have his majeſty's throne remain fixed 
upon its only ſolid or durable foundation, an act 
of parliament. I defire to ſteer through the tem- 
perate and eaſy channel of a legal conftitution, and 
4 limited monarchy; without being demoliſhed on 
one ſide by arbitrary prerogative, or perpetually 
agitated on the other by the tumult and faction of 
4 popular and republican ſtate. I am jealous, I 
_ confeſs, of all innovations, and heartily wiſh the pre- 
fent conſtitution may laſt; without going ſo far 
as a late great financier, who is reported in his 
very laſt moments to have faid, for God's ſake 
let my ſon have a tutor who is a gentleman 
* and a ſcholar, and above all things a true whig: 
« this poor country, I am afraid, will be over-run 
% with Tories, Scotſmen and Jacobites.“ Now 
although I am perſuaded that gentlemen of the 
laſt deſcription, ſhould they change their idol, yet 
will never quit idolatry itſelf, but transfer their proſ- 
trate Ny, and implicit adoration, to the golden 
| maße 
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image e adopt; yet I fear them not, in this 


kingdom, at leaſt under the preſent ſovereign, who 
is by all men moſt juſtly eſteemed for the excellence both 

of his public and private character in war and peace. 
He does not wiſh to have his ſubjects addreſs him, in 
the language of divinity, as moſt adorable, or to * 
them vow a whole life of devotion to him. 


Of this, however, 1 think every Evgliſhman may be 


aſſured, that the two real pillars of our conſtitution 


are parliaments and juries, and that, in order to be 
what they ought to be, the former muſt be indepen- 
dent of the crown, and the latter of the judges, 
jet the privileges be what they will that are requilite for 
this, Hh 


With reſpe& to men, I have as bad an opinion of 


many that are out, as any body can have of the motly 


actors that are in; but whenever the crown-patentee, 
or maſter of the theatre, ſhall ſubſtitute other performers, 
I hope ſome diſintereſted men will lay hold of the occa- 
ſion for making ſome reſolutions, and perhaps ſome laws, 
that will be a ſecurity upon record for men much younger 
than myſelf, and for all our poſterity. I have thrown 
out my looſe thoughts from a true conſtitutional regard 
for his majeſty, whoſe crown can never fit eaſy when 
his people are diſcontented ; and if, where all men 
allow the grievance, no remedy is applied, I am really 
afraid that the time may come, which a great orator 
once painted, when his majeſty will not be able to ſleep 
at St. James's for the cries, of his injured people. I 
proteſt that my neighbours every now and then come 


about me, knowing I was once of the law, to aſk 
what next will be done? Is it true, Sir, that ſuch a 


thing has happened, and that they intend to do ſo and 
ſo? What i is practiſed againſt Wilkes (a ſad debauched 


dog that uſed his wife ill, tis true) may be practiſed 


againſt us? Pray, Sir, hes advantage is there that 
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art, treachery or power could either invent, purchaſe 
or command, which has not been ſtrained to the utmoſt, 


in order, as it ſeems, to compaſs indeciſion only, and 
that in a very plain matter, of univerſal conſequence ?_ 
We none of us now. know any more of the law about 
libels, warrants and commitments, than we did before; 
one man ſays one thing, and another man ſays another 
and as to the letters in the Gazetteer, pro and con. we 


"can neither make head or tail of them; there is fo much 


ſaid on both fides, and ſo many diſtinctions made, that 
we are never the wiſer for what we read; if we- could 
fee but a ſhort reſolution in the printed votes of par- 
liament, we ſhould all of us know what to think upon 


the ſubject; but great men are taken up with their 
party diſpuies, and never conſider us common tradeſ- 
men and inferior gentry at all. To which I can only 


fay, that they muſt not fo ſoon. loſe their patience; 
every thing, I make no doubt, will be properly ſettled 
by and by, (even the high ſtewardſhip of Cambridge.) 
TI have heard that the attorney-general ſhould ſay, he 
was in hopes of having a ſolemn determination, not 
long firſt, upon theſe very points in ſome of the great 
courts of law, perhaps from Lord Mansfield; and that 
I thought it was very probable the parliament would 
reſume the conſideration of the ſame matter, and come 
to ſomes ſatisfactory reſolution thereupon; that the 
\ miniſtry oppoſed ſuch a reſolution the laſt ſeſſion, be. 
cauſe, perhaps, they might be glad to have a little 
more time to underſtand the matter; they might not, 
perchance, be men of very ready parts or quick 
genius, and they were too honeſt to decide any thing 
before they underſtood it; and that their having voted 
for the putting ic off merely for four months, had the 
appearance of the utmoſt moderation ; they had, be- 

ſides, many weighty affairs in hand, and might poſſibly 
be a little prolix in their nature; but I was ſure they 

meant well, and n great reaſon to believe that they 
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thought 


thought as the reſt of the world did: in ſhort, that 
there was no room yet for people murmuring, it was not 
quite two years ago fince the principal affair had hap- 
pened, which was nothing at all in matters of law, 


The attorney, indeed, give another turn to the 
matter, but I had not read his pamphlet when I made 
this anſwer to my neighbours. He ſays, that he really 
does not think the matter of much conſequence ;. he 
allows the people in general, were very uneaſy and 
| alarmed; but then he declares, that, till he had in- 

formed himſelf better, he expected to hear a regular 
« ſyſtem laid open, by which an arbitrary adminiſtra- - 
* tion had endeavoured to overthrow the bulwark of 
our liberties, that the privileges of parliament had 
6 been daringly violated ; that ſome innovations had 
: ce been attempted to annihilate magna charta, the ha- 
5 6e beas corpus or ſome other pillar of the conſtitution; 
ö 5 1n ſhort, that /ome man had been oppreſſed by arbi- 
; * trary' violence, tyranny, and perſecution.” (His 
expreſſion indeed is, innocent man, but I have left out 
that word as perfectly unneceſſary, becauſe a guilty 
man in this country is not to be knocked on the head, 
4 or tumbled into the river in a ſack, before he be proved 
guilty by due courſe of law, and then he is only to be 


a executed as the judgment of the law ſhall direct; for, 
4 the putting of any one to death, without the intervention 
5 or ſanction of law, will be, at any time, and in any 
. man who does it, tyranny, arbitrary violence, and 
k murder.) Now, I need ſay nothing more to the 

ottorney upon the caſe of the man he points to, 
- than I have done already, but, as to the other 
5 parts of law which he. mentions, I will very frankly 
8 avow to him, that I think them very capital 
ly rights of an Engliſhman; and he may ſee that 1 
er | have treated them as ſuch, and confidered them as very 
ey materially intereſted, even in the caſe of the very man 
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we have been converſing about. However, to 
oblige, him, I will tell him ſome few of my thoughts 
upon theſe points, for him to think of by himſelf, or, 
if he pleaſes, to talk over with his ſuperior ; although 
I ſhall only touch them ſlightly in paſſing, and not 
launch out into all that the ſubject or the times ſuggeſt 
to my mind. | 


1 have ever regarded che de corpus, both at 
common law and under the act of Charles the ſecond, 
as the great remedial writs for the delivery of a freeman 
from unjuſt impriſonment, either by private violences 
or public tyranny, and even from juſt impriſonment, 
in every bailable caſe. For which reaſon, I hope 
never to ſee ſuch a writ trifled with; and that if any 
lawyer ſhould adviſe any officer of ſtate to make a falla- 
cious and inadequate return, by ſaying the priſoner 20 
not in his cuſte dy, when in truth he had been ſeized by 
his order, and in his hands, and was but juſt gone 
from thence, by bis having ſent him to cloſe confine- 
ment, where no perſon could atterwards poſſibly get at 
him im order to ground an application for a ſecond ha- 
beas corpus; I ſhould hope to ſee the vengeance of 
parliament, ſo ſaon as the fact was known, lay hold of 
ſuch lawyer, and, by its order, commit his body to 
the ſame ſort of durance, and then come to a refolu- 
tion, that ſuch return was a deliberate mockery of 

Juſtice, and a moſt audacious perverſion of the great 
law of habeas corpus, and make the ſame the ground- 
work for a new declaratory and explanatory act, com- 

pelling the man who was ſerved with the writ, to ſet 

forth what he had done with a priſoner, or what was 

become of him, if he had at any time been in his 

cuſtody, and happened not to be ſo at the time that 

the writ was ſerved upon him; and likewiſe compelling 

a judge (as ſame ſort of remedy againſt cloſe confine- 
ment) to award a habeas corpus upon the = or 
motion 


E 
motion of any man, who ſhould only ſay, that he be- 
lieved his friend might be ſhut up in ſuch a place, 
and that it was impoſſible for him to have admiſſion to 
aſcertain the fact himſelf. Indeed, it ſtrikes me that 
ſuch a return as that before ſtared, is falſe and untrue, 
becauſe, whether I keep a man myſelf, or ſend him- 
to any other perſon to keep, the law muſt confider 
him as ſtill in my . qui facit per alterum, yl 


per ſe. 


I hope.» we ſhall never ſee any chief juſtice, eſpecially 
in that great court of criminal proceſs, the king*s-bench, 
who ſhall deny, or delay, the iſſuing one of theſe 
writs to any man who applies for it, being a writ of 
right to which the ſubject is entitled for aſking, with- 
out any affidavit whatſoever. In many caſes, as for 
example, in that of coſe confinement, it may be 
impoſſible for the party either to ſpeak to a friend, 
ſend a letter, or make an affidavit, and conſequently, 
if either be required by the court, it will be a virtual 
denial of the writ, and a means of defeating the habeas 
corpus act. The requiſition of an affidavit puts it 
likewiſe in the power of a judge to object to its form 
or contents, and to ſay the ſame is not full enough; 
and yet, before another can be had, the party guilty of 
the violence, upon being apprized of what has paſſed, 
may, by means of this delay, remove the priſoner to 
ſome other place, or ſhuffle him into ſome other hands, 
' nay, hurry him into a ſhip and carry him to the Eaſt 
or Weſt- Indies, and then all attempt for redreſs will 
come too late, and be in vain. An application to the 
king's-bench for an habeas corpus in term time, uſed 
to be eſteemed, I remember, a mere motion of courſe. 
% Our inheritance is right of proceſs of the law, as 
« well as in judgment of the law.” | 


It would, however, be more injurious to liberty to 


have WE chief juſtice, . to * practice of his 
5 Rowe 
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E 
predeceſſors, narrow the great remedial act of Charles 
the ſecond, to the ſingle caſe of a commitment to 
priſon, or reſtraint by a legal officer, for criminal or 
ſuppoſed criminal matter; fo that if I was reſtrained of 
my liberty, without the charge of any crime, by a man 
not pretending any authority of law for what he did, I 
ſhould be without any immediate redreſs, if ſuch 
reſtraint happened in the vacation time. As for in- 
ſtance, if I was taken up by a ſerjeant of the guards 
with a file of ſoldiers, on a verbal order from a lord, 
groom. or page of the bed-chamber, without any 
cauſe aſſigned, and hurried away to the Savoy, or to a 


hip at the Nore. 


The condition of the ſubject would be ſill worſe, 
if any chief juſtice, inſtead of granting the writ pray- 
ed for, ſhould force the party into the taking of a rule 
upon the impriſoner, to ſhew cauſe why. he detained 
the perſon impriſoned ; and this laſt miſerable remedy 
would ſtill be rendered leſs adequate, if the perſon 
applying was obliged to give notice of ſuch rule to the 
ſolicitor of the treaſury, as well as to the perſon in 
whoſe cuſtody he was, and alſo to thoſe who put him 
there; and even this again would be ſtill made more 
grievous, tedious and precarious, if the judge ſhould 
be critical upon the affidavits of the ſervice of notice, 
and be extremely rigid in its being moſt punctually 
ſet forth, in every the minuteſt circumſtance What 
a noble ficld for delay, evaſion and final diſappoint- 
ment, would this open to every committer of violence; 


and how eaſy would it be, in the mean time, to dodge 


the man impriſoned from place to place, and from 
hand to hand, ſo as to render it utterly impracticable 
for any friend to procure his enlargement. A bold 
and daring . minifter might thus eafily tranſport a 
troubleſome, prating fellow, to either India, long be- 
fore any cauſe could be ſhewn upon ſuch a rule. I am 
informed, chat a freeholder, preſſed for a ſoldier un- 

der 
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der a temporary act of parliament, was two years ob- 
taining his liberty under one of theſe rules; although 
he did his utmoſt by money and counſel during all the 
time, to puſh on the hearing of his caſe upon the me- 
rits: Indeed, he had the great good fortune not to 

have his regiment removed farther than from Fal- 
mouth to Carliſle, in the whole time; for, had it 
been ordered abroad, I do not ſee how he could have 
had any relief, until the end of the war, before which 
he might have died of diſeaſes, or deen ene on 
the head by the enemy. 


But it would be even till much worſe, if any ad 
ſhould abſolutely refuſe to grant an attachment for diſ- 
obedience to a writ of habeas corpus iſſued in the va- 
cation, in lieu thereof direct another writ to be taken 
out, and ſhould entertain doubts for weeks together, 
that a peer was privileged from being attached by the 
king's bench for diſobeying their writ, treating the 
court with opprobrious language, and threatening to 
ſhoot the perſon who executed it, if he did not with- 
draw from his preſence ; © let the judges touch him 
« if they dare, perhaps he might by and bye write a 
« letter to them ;” and if the Houſe of Lords ſhould 
be acquainted thereof, and entirely renounce any claim, 
to privilege in ſuch caſe, the ſame judge ſhould only 
then order a third writ of habeas corpus to be taken 
out, and with very great difficulty be prevailed upon 
to let an attachment accompany that, and not without 
giving particular directions, that ſuch attachment 
ſhould not be executed until every other means of ob- 
taining a compliance with the ſaid third writ proved 
ineffectual, for the court would take notice of the 
perſon who ſhould otherwiſe preſume ſo to do; de- 
claring withal, that the only reaſon for granting. the 
attachment even then was, the near expiration of the 
term, and the want of authority in a judge to award 
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any in the vacation, and therefore it was neceſſary 
to enforce this writ by a more expeditious method 
than habeas corpus, before the ſtatute, uſed to be, 
or than the words of the ſtatute itſelf ſeemed to re- 
quire. | 


What would the attorney ſay, if any chief juſtice 
in concert with an attorney-general, at the requeſt 
of a foreign ambaſſador, ſhould ſend a verbal order 
for detaining a man twenty-four hours, and for ſeiz- 
ing his papers, becauſe he was printing ſomething 
which his excellency did not like; and there ſhould 
never afterwards be any warrant granted, information 
filed, or proſecution intended; the ſole end of tbe 
ambaſſador is anſwered "oy getting open of 
the papers? -: 


Or, if the 1 after a violent 8 in 
the commons had paſſed an ariſtocratical act, to pre- 
vent unequal matches, that is, to hinder property as 
much as poſſible from diffuſing, by rendering all mar- 
riage between people under age impracticable, unleſs 
upon certain conditions; contrary to the principles 
of love, liberty, population and commerce, which 
all require, that as little reſtraint ſnould be laid upon 
matrimonial connections or property as poſſible; a 
chief juſtice was to endeavour to carry ſuch act far- 
ther than the legiſlature had done, and to extend its 
regulations to a country not named within it, to the 
diſquiet of many people who had fled thither for the 
beneficial purpoſe of lawful marriage, according to 
their own inclinations; by throwing out his ſenti- 
ments from the bench, in disfavour of the validity of. 
ſuch marriages, extrajudicially, no match celebrated 
in that way n ever come in n Jannent belpke 
him ? 


Or, if any ig ſoldier ; in this kink mould 
be committed for felony, a lawyer in the ſervice of 
5 ” an. 
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the crown ſhould be conſulted thereupon, and he 


ſhould adviſe a ſecretary of ſtate that he might, by 
letter in his majeſty s name, lawfully order the mayor 
of the town, in whoſe priſon ſuch felon was, to diſ- 
charge him without bail or mainprize, or even the 


conſent or knowledge of the proſecutor, in order to 


prevent thereby the ſoldier from being 82 by our 
laws for ſuch felony ? 


What would the attorney fay if any chief jane 


contrary to the uſage of judges, who are to have no 


ears for any thing that is to come in judgment before 
them, until the ſame is brought on judicially, ſhould, 
weeks before any crown trial, officiouſly ſend for the 


proceedings, to ſee whether they were legal, and, 


upon diſcovering an error on the proſecutor's ſide, 
ſhould ſummon to his chambers the attorney of the 
other ſide, and tell him he muſt conſent to the ſetting 
right of this error, to the end that the zenor of the 


pleading might be ſuch as judgment could be pro- 


nounced upon ; and, notwithſtanding the attorney 
ſhould proteſt. he could not conſent thereto upon the 
account of his client, and that the ſame was a criminal 


proſecution, and that ſuch alteration of the record 


was not warranted by any adjudged precedent ; ſhould 
nevertheleſs arbicrarily direct it to be done, without 


either having the point debated before himſelf by 
counſel, or brought on before the whole court for 


their opinion; and that the defendant, being found 
guilty by the jury, ſhould be deprived, by ſuch 


amendment, of taking advantage of the error afore- 


faid, in arreſt of judgment, which he might otherwiſe 
have done, and the ſame would have been args to the 


proſecutor ? 


Or, if any chief juſtice, notwithſtanding the maxim 
forementioned, ſhould make it a practice to ſpeak 


with parties and to ſend for attornies, and talk to 


them 


| Falk 1 
them ptivately about their cauſes, and even read the 
briefs in them, in order to ſee ſuch ſecrets of cauſes 
as are only confided to counſel to be managed as 
they ſhall think proper, and by that means ſhould 
frequently come into the court wich a bias Aa his 
mind? 


Or, if a chief juſtice mould tell a feciitary of ſtate, 
for him to tell a foreign miniſter, that he need not be 
uneaſy about ſuch a particular man, for the term 
would come within three weeks, and that then he 
ſhould be able to give judgment againſt the man (a 
libeller convict) and that he intended to ſet a fine of 
cool. upon him, and to ſentence him to two years 
impriſonment beſides, if he did not make off; and 
that if he did, there would then be a riddance of him 
that way; ſo that his excellency might be e | 
eaſy about him in all events ? 


Or, if any chief juſtice, upon the affdavit of an 
unlicenced ale-houſe keeper, ſupported by a great 
tory family, ſhould entertain a complaint, accompa- 
nied with no imputation of corruption, againſt a juſ- 
tice of peace, who had acted upon a matter within 
his juriſdiction, and had only exerciſed that diſcretion 
which an act of parliament gave him, and where his 
power was ſummary and final; and ſhould at firſt 
threaten a rule for ſhewing cauſe why an informatioti 
ſhould not be awarded againſt ſuch juſtice of peace, 
and ſhould at laſt make a rule upon him to ſet forth 
his reaſons for not granting a licence, by way of ter- 
ror, to hang over his head until the next e 
time ſhould come round? 


Or, if any chief juſtice, with a view to the intro- 
ducing a ſpirit of arbitrary and diſcretionary determi- 
nation in courts of law, under a ſpecious pretence of 


equity, thould, "From the ſeat of pool declare he 
| deſired 
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deſired to hear of no caſe that was determined above 
fifty years ago? 8 


Or, if any chief juſtice f ſhould, by folemn but un- 
neceſſary givings out from the bench, endeavour to 
blaſt the repute of jurics with mankind, by pronoun- 
cing that the trial by jury would be the very worſt of 
all, were it not for the controuling power of judges, 
by the award of new trials and the reconſideration of 
verdicts, and that, indeed, it could never have ſubſiſt- 
ed had it not been for ſuch controul, by reaſon of 
the want of ee in jurors, and the changes of the 
times? 


Or, if any » chief juſtice ſhould arbitrarily order a 
juror to be ſet afide, without any cauſe of challenge, 
and forbid his being ever put upon another pannel, 
| only becauſe ſuch juror had withſtood his directory 
opinion in a former trial upon a matter of fact, where- 
of, by his oath, he was to form his own judgment *? 


Or, if any chief juſtice ſhould arrogate to himſelf 


at niſt prius, the ſeparate provinces of judge, counſel, 
and jury, by cutting ſhort the one, and impoſing his 


own ſenſe of things upon the other, and, if upon any 
occaſion a verdict contrary thereto was perſiſted in to 
the laſt, ſhould imperioufly and unconſtitutionally de- 


mand of the jurors their reaſons for the ſame ? 


Or, if any law-privy-counſellor ſhould, by way of 
introducing an arbitrary government in the planta- 
tions, lay it down to counſel as a principle, that Eng- 
lich ſettlers, by going from hence to people American 


* In the reign of Alfred, one Juſtice Cadwine was hanged, 
* becauſe he Judged one Hackwy to death without the conſent 
« of all the jurors; for whereas he ſtood upon his jury of twelve 
men, becauſe three of them would have ſaved him, this Cad- 
te wine removed thoſe three, and put others in their room on the 
« jury, againſt the ſaid Hackwy's conſent,” Horn: Mirror of 
Idle, 
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n thereby loſt the privileges of Foglifmes, | 


and the benefit of the Eugliſb common law, and were 
to be governed ever after by the charter of the king, 
and by prerogative, without the intervention even'of 
a Britiſh parliament, and that the board would judge 


them accordingly 2? 


I ſay, if any of theſe things ſhould happen, I ſhould 


in my turn © be glad to know” what the attorney, as 
a lawyer, would ſay to them; I will tell him very 
fairly, that from ſuch premiſes, I think, old as I am, 


I could draw up 2 ſtrong ſet of articles; for, what in 
a common man is a breach of the law, is alſo a breach 
of truſt in a judge; and where he obſtructs juſtice 


and changes the law, it is treaſon at common law. 


It would, indeed, be very unhappy for the ſubjects of 


this country, if there were a man to whom any one 


of theſe things were applicable ; and the lord have 


mercy upon the nation, if a time ſhould ever come, 
when they ſhall all center in one and the ſame man. 
Being got thus far, I will aſk him, what opinion he 


would have of the veracity of a judge, who, having 
tried an old gentleman for perjury, where there were 
four poſitive witneſſes for the proſecutor, to the words 


being ſpoken which were charged, and which were 


obable in the nature of the caſe, and four witneſſes 
for the defendant ; in ſhort, his followers, who ſwore 
that they were very near their maſter, and muſt have 
heard the words, had they been ſpoken, and they 
heard them not; and that the judge thereupon found 
it neceſſary to labour to the jury the character and 
fortune of the defendant, and the utter improbability 


of his having denied, upon oath, his having uttered 


the words, had he really uttered them ; and that after 
a good deal of hefitation and doubt, the jury at laſt 
acquitted the defendant; I fay, after ſuch an acquit- 
tal, what would one think of a Judge, who ſhould, in 

. - <a 
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a public aſſembly, wantonly and unneceſſarily men- 
tion this caſe, and declare there was not the leaſt co- 


lour or pretence for the proſecution ? What the at- 
torney may ſay, I know not, but I am ſure, for my 
own part, I would never afterwards give ſuch judge 
any credit for a fact he ſhould advance upon his own 
teſtimony only, however glad I might be to hear his 
reaſoning upon any ſubject whatever. For, ingenuity 
is one thing, and ſimple teſtimony another, and 


plain truth, (I take it) needs no flowers of ſpeech.” 


It is the preſervation of the conſtitution in its due 
order which muſt continue us freemen ; nothing elſe 


can. And whilſt our laws continue unprofancd,; law- 


yers will of courſe be conſiderable, their profeſſion 
honourable. But when civil liberty dies, by foreign 
or domeſtic invaſion, the vocation of a lawyer will 
ſoon become equally mean among us, to what it ac- 
tually is now in all foreign countries, where the mo- 
narch by the ſword and the army lays down bis will 
for law, and breaks through the forms of courts and 
their rules of juſtice whenever he pleaſes. The true 
language in this country is that of a late famous mi- 
niſter, who ſaid he would have it be known through- 


out his majeſty's dominions, that all men were ſtill. 


to be ſubordinate to the civil power. For which rea- 
ſon no greater misfortune can befal a nation than to 
have a verſatile, temporizing, unprincipled grand 
juſticiary, nor any more general bleſſing than an able, 
uniform, firm and incorruptible chief juſtice. What 
therefore muſt be the weakneſs, or-the thoughtleſlnef; ; 
of any miniſter, who ſhould endeavour, in public 
diſcourſe, to leſſen the reverence of every Engliſhman 
towards judges in general, by treating the moſt ſolemn 
 _ adjudication of a ſupreme court of law, delivered upon 
, oath, as he would the profligate proceedings or aban- 
doned votes of a motly crew of unſworn and ignorant 
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election · men? or who ſhould wantonly, in a great and 
ceremonious aſſembly, ſtart a vulgar idea that tended 
to degrade any one of their judicial determinations to a 
level with the ſcoundrelly converſation of the liverymen 
of peers ? I will venture to ſay, that by debaſing the re- 
verend judges, you tend to raiſe a contempt for all civil 
government; and when the veneration for judges and 
laws ſhall once fall to the ground, neither juries nor 
parliaments will long ſurvive, but they will all be de- 
livered up to the mere diſcretion of the prince, who 
will ſoon find it much eaſier and ſhorter to govern by 
his own will and pleaſure, that is, by a privy-council 
and a ſtanding army, and thus levy, without doubts 
or difficulties, whatever money, or execute whatever 
orders he ſhall in his wiſdom preſcribe. One princi- 
pal drift, therefore, of this my letter, is to let man- 
kind ſee from facts, who are, and who have been, 
when in power, in their ſeveral departments, the de- 
fenders of this noble and antient conſtitution, and 
who the perverters, violaters, and impugners, of the 
civil rights, laws and privileges, both of the people 
and their repreſentatives. The goodneſs of his pre- 
ſent majeſty will prevent any great exceſs in his time, 
although the laws ſhould be ſo proſtrated, as to ren- 
der it practicable without puniſhment ; but, who can 
anſwer for his ſucceſſors? It will not be difficult, 
when once the law can be rendered ſubſervient to a 
miniſtry, for any cunning prince to find out a ſolici- 
tor for his treaſury, an attorney-general for himſelf, 
and a chief juſtice for England, who ſhall deviſe 
means for grinding the face of the ſubjects, until they 
wall all be ground unto powder. | 


It is an inglorious, a diſheartening, and a difadvan- 
tageous thing, to have à ſucceſsful war followed by 
an inadequate or inſecure peace; but the preſerva- 
tion of conqueſts is not by any means, of ſo home a 
concern to any commonwealth, as the preſervation of 
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its ; conſtitution. Breaches of the latter, are the wan 


melancholly and fatal forerunners of abſolute ſlavery 


and ruin. And nothing can aggravate the miſery of 


ſuch a view, but to ſce the ſame men the invaders of 


domeſtic liberty, who have been the ceders of foreign 
acquiſitions. | 


The attorney himſclf has forced me to theſe laſt re- 


flections, for he concludes with intimating that we 


are threatened with evils, which our united ſtrepgth 
can ſcarce avert ;* by which he muſt mean another 
war. Now, if this be ſo, I am heartily ſorry for it, 


from the bottom of my ſoul, and do therefore moſt 
 fincerely concur with him in aſking—* In this ſitua- 


&« tion, is it a time for private jealouſies and private 
ce intereſts to conſume the interval chat peace affords 
ce us! To ſow the ſeeds of diffidence, to revive the 
«& diſtinctions of party, and wantonly to ſound the 
& alarm of privilege and prerogative ?” In my con- 


' ſcience it is not, and what miniſters can mean by ſo 


doing, if they really intend the ſervice of their royal 
maſter, I cannot conceive. I vow to God I am 


_ aſtoniſhed at it. 


Nor ſhould T have thadakt of ſaying one hat ſo 
much upon the ſubjects of this letter, were it not to 
vindicate the laws and the conſtitution from the at- 
tack made upon both by the defence of the majority. 
The main intent of which is, to alter and ſubvert 
« the frame and fabric of this commonwealth, by 
e endeavouring to perſuade the conſctence of the ſub- 
< jets, that they are bound to obey commands * 


4. legal. . 


I will now take a final leave of the attorney, having 
had proof enough of his fairneſs in argument, and 
his modeſty in aſſertion; but, ſince he has talked ſo 
much of our diſtreſſed ſituation, both foreign and do- 
meſtic, and of the houſe of commons, I will apply to 
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the preſent ſubject, what a great man . tory too, 


ſaid on another occaſion, with a change of three words 


* SIR, 
e In all the variety of company I have kept, 1 


1 have never heard a fivgle man without doors pre- 


* tend to juſtify this meaſure; and when the ſenti- 
te ments of particulars were ſuch, I did not expect, 


* when they were met together in a body, to ſee a 


et majority vote for it. This muſt be owing to one 


er of theſe cauſes : either gentlemen were convinced 


e by the arguments made uſe of in the houſe for 
* juſtifying this meaſure, or there are other methods 
* of convincing beſides reaſon. I am not at liberty 
s to ſuppoſe it the latter, therefore I muſt ſuppoſe it 
ec the former. But this, Sir, is to me a very melan- 
« cholly conſideration for, though I have attend- 
© ed with the utmoſt regard to all that has been faid 
upon this meaſure, 1 have not heard a ſingle argu- 
4 ment in its favour, that has had the leuſt weight 
% with me. I muſt now conclude that I do not un- 


“ derſtand reafon when I hear it, therefore I am re- 


& ſolved to retire. However, I muſt beg gentlemen 
& to.confider the conſequences. This adjournment is 
cc intended to convince mankind, that the meaſure 
« now under conſideration is a reaſonable and an 
& honourable meaſure for this nation; but if a ma- 
& jority of fourteen, in ſuch a full houſe, ſhould fail 


* Sir William Wyndham, father of the late E. of Egremont, 
and of Mrs. George Grenville, and Chancellor of the Exche- 
quer for the tories under Queen Anne. He was committed to 
the tower for high /rea/on in 1715, and delivered under the habeas 
corpus act in 2716; and his eaſe under that ſtatute was the great 
caſe urged in favour of Mr. Wilkes, when brought up by habeas 
corpus to the common pleas, in order to be delivered from a 


commitment to the tower, We his fon, for a-libeh, ys 
„ 


— ̃ NCT WC _ © MY — AY tet xt ar 


— — 
——— «é: —ͤ— t — ——-— —. yn} fas > — 


f 
[ 


4 aw 3 


« of chat facceſs; if the people ſhould not implicitly * 
cc refign their reaſon to a vote of this houſe, what 
ee will be the conſequnce? will not the parliament 
<< loſe its authority? will it not be thought that, 
« even in parliament, we are governed by a faction? 
for my own part, I will trouble you no more, but 
« with theſe my laſt words, © I ſincerely pray to 
e almighty God, who has ſo often wonderfully pro- 
« tected theſe kingdoms, that he will graciouſly con- 
cc tinue his protection over them, by preſerving us 
« from that impending danger which threatens the 
„ nation from without, and likewiſe that impending 
cc danger which threatens our conſtitution from with- 
« jn.“ Chandler's Debates. | 

„ + 4 al $2, 
Weſtminſter. The FATHER of CAN Do, 


Oõq. 17, 1764. 
5 Libertas & Natale Solum. 


i REESR 

I SHALL here, in a very few lines, make ſome 
reply to the defender in his poſtſcript, and to a late 

conſiderer, premiſing that I do not think a ſtater of facts, 

from whence a bad character iſſues, is a ealumniator, 

but an hiſtorian; and ſincerely hoping (notwithſtand- 

ing the defender's threat) that no writing of mine will 

give occafion to the laſt dying ſpeech and confeſſion of the 
confiitution *, ſhould he and his party have any intention 

5 of giving the finiſhing ſtroke to it. 


I will now aſk the defender, whether the ſtar-cham- 
BU Þer did not exiſt before the reign of Henry VII. al- 
though it were little reſorted to; and whether, before 
| that time, it was not the king's attorney, or coroner 


” Defence of the Majority, 2d edit. p · 46, 7. 
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in the king bench (that is the maſter of the crown 
office) who filed informations at diſcretion ; and whe- 
ther, that was not the grievance intended to be re- 
dreſſed by the ſtatute of William III. and, after all, 
how the nature or the oppreſſiveneſs of an attorney-ge- 
neral's informaticn is at all altered, or affected, by the 
diſputed period of its commencement ? 


He ſays, © The nature of libels may ier e as much 
6e as the complexions of the writers.“ This I do not 
comprehend. Individuals of the ſame ſpecies may 
differ in complexion, but not in nature or kind. A 
miſdemeanor is one diſtinct kind or head of crimes; 
libel is a ſpecies under it, and the particulars, or indi- 
viduals of this ſpecies, may differ in ſome features from 
each other; but, being all of the ſame ſpecies, or claſs 
of crimes, they muſt partake of the ſame nature, 
or kind. They all iſſue from the ſame ſtock, although 
their learning, manneis and merit, may be different. 


I am equally at a laſs to underſtand, how he? main- 
c tains that compariſon of hands is zo evidence of 
5 band-writing in a criminal caſe,” and yet inſiſts, 
that it © has been always admitted there, as circum- 
& ſtantial and corroborative evidence.” If it be no 
evidence, it cannot corrobate or authenticate. Ex 


milo nil At. 


He ſays, he © never met with an inſtance, where 
the houſe of commons have expounded a point of 
« law at that time pending in the courts below, by 2 
« mere reſolution or declaration, which might inti- 
ee midate a judge, or prejudice a jury in 2 cauſe 
« actually before them.” I deſire him to recollect, 
whether an information was not pending againſt Mr. 
Wilkes for being the author of a libel (the North 
Briton, No. 45, ) when the preſent houſe of commons 

reſolved the ſaid paper to be a libel (which is a nice 


paint of law in the notion of the defender and confiderer) 
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and then reſolved Mr. Wilkes tobe the author of it; and 


whether, afterwards the trial of this very information 
was not had, and Mr. Wilkes found guilty, by a judge 
and jury? The influence, however, of the ſaid reſolu- 
tions upon the judge or jury, I am not aware of. 


* The confiderer ſtumbles in the very threſhold, for 


he begins his conſiderations with a miſrepreſentation of 
the 


1 I muſt tell the i in anſwer to his firſt note ; the 


common opinion among lawyers has always been, that no judge, 


in a criminal proceeding, ought to know any thing of the record 
before the trial comes on, unleſs one of the parties in open court 
move ſomething thereon ; becauſe a judge is to be unprejudiced 
and impartial. The making of an immaterial alteration in any 
chamber would be folly; the making of a material one without. 
conſent, ſeems to be injuſtice, ſeeing it might prevent and remove 


an objection, fatal after trial, in arreſt of judgment. And, what 
attorney in his ſenſes would complain to any court again 
the preſident in it? I challenge this ſophiſt to produce one 
adjudged precedent of ſuch an alteration. His ſuppoſition of 
their being no difference in legal fignification between the words. 
tenor aud purpor- is grounded in ignorance; the former having 


been determined to import an exact recital, and the other only the 
general meaning and effect, of any deed or paper. For which 
reaſon the firſt has been held to be ſufficient, and the other in- 
{uflicient, to ground a conviction. 


„And the journals of the houſe of commons e us, that on the 
“ 10th of May, 1689, a petition of George Speke, of White 
** Lackington, in the county of Somerſet, eſq; was read; ſet- 
ting forth, That he being, about four years ſince, accuſed 
« for Wreral treaſonable practiſes, an information was preferred 
„by Mr. Burton and Mr. Graham, (the ſolicitors for the 


© crown) in Hilary term, 1685, againſt him; to which he 
6 pleaded not guilty : and that, after i ſue was joined and entered 


© wpor the roll, in order to trial, they finding ſeveral miſtakes, per- 
_ © ſuaded Juſtice Holloway to give an order in his chamber, in the 
4 vacation time, without rule of court, or conſent, that the clerk of 
© the crown ſhould alter the record, in ſeveral things, contrary to 
© law and practice of the court: and t hat thereupon the petitioner Was 
&© tried, convicted, and fined 2000 marks: all which were to tho 
* petitioner's damage: and praying the conſideration of the 
$4 houſe, and relief therein,” Whereupon it was gl, That 
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the aint in diſpute, by ſuppoling the queſtion to be 
upon the propriety of a parliamentary regulation of the 
Exerciſe of general warrants ; whereas the queſtion is, 
whether the houſe of commons cannot with propriety 
declare them to be illegal. An a& for regulating the 
exerciſe of them muſt ſuppoſe they are legal, the very 
thing that is denied, and of which no man pretending to 
vgs lawyer, before this author, ever affirmed, He ſays, 

I have not produced a ſingle legal authority in ſup- 

« port of the illegalicy of general warrants,” and 
therefore preſumes that no authority whatſoever can 
be found for this purpoſe. A ſufficient anſwer to 
this would be, that the very ſuppoſition is drawing into 


a committee be appointed to examine the matter of fad of the peti- 
tion, and report the ſame to the houſe with all convenient ſpeed. 
And on the zoth of the ſame month Sir Robert Cotton reports 
from the committee, to whom the petition was referred, That 
« they had conſidered the fame, and upon examination they do 
& not find any ſuch record of Hilary term : and therefore, it is 
* the opinion of the committee, that being tied up, by.the order 
e of the houſe, to the particular matter contained in the ſaid 
« petition, they are not impowered to examine' the record of any 
e other term.” Upon this, Mr. Speke, on the 27th of the 
ſame month preſented a new petition to the houſe, the ſame ver- 
batim as his former, excepting the name of the term, which he 
then fates to be Michaelmas term, 1685 and it was ordered to be 
referred to the ſame committee as before. Now, had the petition 
itſelf been thought improper, or unwarranted, it 'would never 
have been received and countenanced originally, at leaſt it would 
have been dropped and not renewed and entertained again by the 
houſe in this manner. From the journals, there does not appear 
to have been the leaſt doubt but that this judge of the ling i- bench, 
and aſſeſſor to lord chief juſtice Fe efferyes, had acted illegally ; and the 
only-thing, therefore, that the commons required to be aſcer- 
tained to them was the matter of fact. Theſe journals of parlia- 
ment too are free from any ſuſpicion of adulteration by the editors, 
not being publiſhed like ſome modern rœports in a retrograde order 
of time, but in their natural courſe, and not liable to any diſtruſt 
of being put forth to ſerve a particular purpoſe or of undergoing ' 
| the leaſt clandeſtine reviſion and ſophiſtication, in conſequence 
of ſubſequent events and on FR by 2 and in- 
tereſted ſuperior. | 
- queſtion 
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queſtion firſt principles, which men in a learned pro- 
ſeſſion, among each other, never dream of citing 
authorities for, ſuch elementary parts of ſcience being 
| only proved by the teachers of rudiments, or the 
writers of regular ſyſtems, who mult both begin 
ab ovo, Nevertheleſs, let him him look again, 
and he will find lord chief juſtice Hale and ſerjeant 
Hawkins cited, and not the opinion of a preſent 
ce chief juſtice” (juſtly eſteemed of the greateſt weight, 
and founded on the moſt unqueſtionable principles of 
law, as it is; and called for, inſiſted upon, and re- 
luctantly extorted, as it was, by the jury, who ima- 
gined it neceſſary to be known for regulating the 
guantum of the damages they ſhould give.) The cita- 
tion, however, of authorities was in me a work of 
mere ſupererogation ; becauſe it is a confeſſed maxim 
in law, that there muſt be abſolute certainty in all 
proceſs. Even in civil caſes this is required, where the 
name itſelf is neceſſary, and any miſtake in it is not 
endured. And yet the injury 1s not ſo great to the 
character of a man to be arreſted for a civil as for a crimi- 
nal caſe, which carries ſo horrid an imputation with it. 


| The objection to the warrant ſo much complained of 
is, as the confiderer truly ſtates it, on account of the 
general deſcription of the offender. But, if I underſtand 
him aright, he himſelf admits the propoſition, by con- 
tending in behalfof the warrant in queſtion, that it“ con- 
4 tains a ſpecific deſcription of a particular perſon; that 
„ too, which of all others is ſolely and peculiatly appli- 
© cable to him, the commiſſion cf the offence.” For, a ge- 
neral deſcription is the reverſe of a ſpecific one, ſolely and 
_ peculiarly applicable to one perſon,” quod convenit ſoli, 
non omni. Indeed the fallacy of the confiderer is noto- 
rious in this place; for, he firſt undertakes to prove 
the legality of general warrants, but then reaſons upon 
a warrant containing a ſpecific deſcription of a particular 
perſon, ſolely and peculiarly applicable to him, which is to 
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all intents and purpoſes a ſpecial warrant, and comes 
within the alternative I mention, namely, that every 
warrant muſt expreſs be name or a certain defignation of 
the perſon, which laſt too, by the way, will afford room 
enough for the apprehenfion of any murderer, and pre- 
vent every poſlible failure of juſtice. | 

But, let me aſk him, how the commiſſion of the offence 
ſpecifies the perſon ? Somebody without doubt muſt com- 
mit the offence; but, how does a deſcription of the 
offence deſcribe that ſomebody? The gentleman has 
confounded himſelf between a ſpecific deſcription of the 
offence, and of the offender. The warrant, it is true, 
contains a particular deſcription of a certain paper, by 
fetting forth its peculiar title, ſo as to point it out to 
every body at firſt ſight; but, I will defy the conſiderer 
to ſay that the general denomination of author, printer 
or publ. Her makes known any one man or individual 
per ion whatever. A paper or book has its title printed 
in the title-page, and it goes every where by that 
title; but no man walks about with the title of author, 
printer or pul liſher of the North Briton, No. 45, im- 
printed on his face; nor is that the way of fixing 
identity in men, this being done by the chriſtian and 
ſurname, or by a delincation and minute deſignation of 
their perſon and features, &c. ſuch as we ſee military 
officers deſcribe their deſerters by, or as Sir John Field. 
ing vſes for highwaymen, | 

The law, to warrant an apprehenſion, requires a cer- 
tainty of the perſon as well as the crime, they muſt both 
be ſpecified in the proceſs, or the execution of it is illegal. 
It would otherwiſe be liable, from the generality of 
the deſcription, to be executed upon wrong people, 
which the freedom of our conſtitution will not permit, 
There is nothing in the countenance of any man (of A 
more than of B. or C) which can determine him to be 
or not to be the author, printer or publiſher of any 
piece; ſo that many innocent men would be cauſeleſsly 


harcafied from vain, light ſurmiſes, and idle reports of 
ignorant, | 
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ignorant, ill informed or ill intentioned people, were 
ſuch general warrants received. Therefore ſome perſon 
in certain muſt be named, or by notorious and vifible 
marks particularly pointed out. FONT 


Would any man of common fenſs fay, that Sir 2 
Fielding had iſſued a proper warrant for the ſeizure of 
ary particular perſon, if he had granted a warrant for 
the apprehenſion of the highwayman who robbed Mrs. C. 
between London and Knightſbridge, at ſuch an hour, and 
ſuch à night, of twenty guineas and her watch? What 
man could be legally ſtopped and taken up as wichin 
the deſcription and by virtue merely of ſuch a war. 
rant? For, is not every man who has the uſe of his 
limbs able torob? And yet, according to the ſhrewd 
conſiderer, it contains a ſpecific defeription Fa particular 
perſon ; that too, which of all others is ſolely and Ne 
applicable to him, the commiſſion of the effence, 


11 is really abſurd to contend that by deſcribing the 
offence, you deſcribe the offender ; or that an officer 
has any certain ground to go upon in the execution of 
a warrant containing neither name, definition, nor por- 

trait of any individual whatever. 


Is it therefore to be wondered that in the caſe of 
. Mr. Wilkes, under the general warrant then iſſued, | 
many people were taken up, who were neither author, 
printer or publiſher ? For, is not every ſoul, woman as 
well as man, capable of publiſhing a libel? It is in 
truth ſo ſtrange and random a way of proceeding, and 
ſo productive of injuſtice, | that one would think, after | 
ſuch a recent experience, our moſt exotic apprentices to | 
the law would be ſenſible of it. They may be aſſured 
withal, that what is not agreeable to common ſenſe, or 
| is uncertain in itſelf, can never be rendered either plain 
or poſitive by any metaphyfical FI in 8 or 


writing about it. | s 
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This refined writer, however, ſeems afterwards to 


unſay what he had before aſſerted, by conceding that 
he by uo means approves of general warrants where ſpecial 
can be of effect. This ſurely is contradiſtinguiſhing general 
from ſpecial warrants! wherefore I wiſh he had either 


| thewn how a ſpecific differs from a ſpecial warrant; or 


elſe how a general warrant can be ſpecific, in one and 
the ſame ſenſe. The ſame warrant may be ſpecific as to 
the crime, and yet general as to the perſon ; but un- 
fortunately for this ſcrribe (who ſcems to hold e eel of 


ſeience by the tail) the Engliſh law requires the ſpecifica- 


tion of both. 


Funbermore, he is e in ſuppoſing I Amt 

ral warrants to be legal in treaſon; for, I condemn 

them expreſsly in all caſes, Indeed, a little reflec- 
tion muſt convince any one of the neceſſity of a contrary 


doctrine. 


A man to be 3 at al muſt 4a 3 of 
ſome breach of the law; and this muſt either happen 


in the view of the magiſtrate, or be proved to him by 
oath, before he can iſſue a warrant for his arreſt. The 


proceſs muſt ſpecify both the offence and the offender, 
For, if this were not ſo, it would not be the magil- 
trates, but their officers, who would adjudge what 
perſon ſhould be taken up. Now, the laſt are merely 
miniſterial, and can only execute orders, which there- 
fore muſt be preciſe. It is the province of the ma- 


giſtrate alone to judge, and no man can delegate his 
judicial capacity to another. But, if he grant a diſ- 


cretionary, that 1s, a general, and not a particular 
warrant, the officer is left to judge for himſelf. The 
law would therefore act vainly in requiring the ma- 
giſtrate to have information on oath (of good cauſe of 
ſuſpicion, at leaſt) againſt a particular perſon, before 

he iſſue any order for his caption ; if his officer can 


take up any man he ſhall think fir by virtue of general 
| para 
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words and his own difcretion, the liberty of ever) 
Engliſhman would then be left ar the mercy of every 


impudent bailiff, conſtable, Kees 6 or | 
intruſted with proceſs. 


Even in hue and cry, where freſh purſuir; is made, 
the felon muſt be deſcribed, and alſo the way he is 


gone. 


Let me now ſuppoſe that Leach had defended him- 
felf and his houſe, and killed the meſſenger. Would 
he, I defire to know, have been guilty of murder; 
the warrant that he was apprehended by, naming 
nobody, and he being no object of it, neither within 
the letter nor the ſpirit of it? On the other hand, had 
the meſſenger killed Leach, would he not eh been 
clearly guilty of murder? + | 


A power. of diſpenſing with the law and its forms of 
juſtice has, I know, been formerly claimed as a royal 
prerogative, but not even a civilian I believe (of the 
moſt northern. extraction) will venture to broach ſuch 
maxims now. It is indeed profligate nonſenſe to pre- 
tend, that what is contrary to the common and ſtatute 
law of this realm can be legal, let it be commanded 
by any other power whatever. There is no law of 
government beſide or paramount the laws of the land. 
In the time of Charles the firſt, upon the impriſonment 
of the members, in the fourth year of his reign, ſer- 
jeant Aſhley (in his argument at the conference between 
both houſes) afferted that lex terre meant divers 
kinds of law, as the common law, the eccleſiaſtical 
law, the admiralty law, the law of merchants, the 


martial late, and the law of Bate, and that by this ſort 


of law, kings could impriſon their ſubjects at their'plea- 
ſure, without ſhewing the cauſe. But this the ſerjeant's 
zeal for flavery offended in thoſe days both the lords 
and the commons, and he was immediately ordered into 
cuſtody: * the . doctrine he had ad- 
vanced. 


— 


Tay 


vanced. However, upon his humble petition, ſub- 

miſſion, recognition of his fault (in arguing that a 
king of England could govern by a law of ſtate) 

and, aſking pardon on his OY he was at laſt diſ- 

__ 


The hair-drawn diſtinctions made uſi * to put a 
Aiffcience between Scroggs and Lord Halifax's general 
warrants are unworthy any anſwer, and become only a 
ſophiſt in his noviciate of logical diſputations at college. 
And, the words which ſhould thereafter be publiſhed, are 
not in one of the warrants cited by me. A circum- 
ſtance immaterial in itſelf, were it not to ſhew the little 
truft that one ought to repoſe i in this Mippery writer” S. 

55 ene or quotations.” | 


The beſt way perhaps of enforcing. a man be rea- 
ons that the king's-bench approve ſuch warrants, be- 
cauſe. people have been there admitted to bail 
under them, is to bring him to the falt, that is to 
the king” s-bench itſelf, and then he will be convinced 
by his own ears and eyes, that the court never exa- 

mine the validity of my eee unleſs when called 
fa. bes ſo to do. | 


The confiderer knows, it it ĩs ſeldom worth 5 while + 
any man who brings a habeas corpus, to queſtion the 
legality of the form of the warrant for his caption, 
becauſe a regular one would be iſſued immediately, and 
he muſt then be at the expence and trouble of being 
brought up again by another habeas corpus. What coun- 
ſel, therefore, would touch upon an objection of form, 
it he had nothing of ſubſtance to urge for his client's 
diſcharge? The beſt thing for him is to be bailed as 
ſoon as poſſible. The confiderer knows, chat neither 
court nor counſel would officiouſly act ſo nugatorily | 
and unkindly. The only chief juſtice of our time, who 
has had a man before him upon a general warrant (ex. 


| cepting the late caſe of Mr, Wilkes) is my Lord "ie 
2 <= 
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field, Dr. Shebbeare was apprehended. by fuols a war- 
rant, and brought before his lordſhip ; but he took no 
notice of the obvious defectiveneſs of the warrant, and 
admitted the doctor to bail under it. And yet, I ne- 
ver met with any man, before the conſiderer, who either 
blamed this conduct, or held ſuch general warrants to 
be legal. Rumour whiſpers, that in the caſe of Mr, 
Wilkes, the ſecretary of ſtate ſaid, *© as we know him 
* to be the author, why not name him?“ and that it 
was a noted ſolicitor who-prevented this l done, 
by telling his lordſhip, it was better not. | 


I leave the reader to judge, whether the reſolution 
| Propoſed in parliament did not ſpring out of an en- 
quiry into the conduct of Mr. Webb and Mr. Wood, 
and then deſire he will judge of the candidneſs of the 
conſiderer, who treats it merely as a ſpontaneous mo- 
tion grounded on nothing. He need but read the votes 
or journals x. It is beneath any but a ſchoolman, fe 
| waſte 


„ Wilkes“ s caſe gave riſe to the meſſage and the n i 
about privilege, and to a very long enquiry in parliament. From 
the matter then diſcloſed, the reſolution propoſed about general 
_ warrants in libel took its Ne and it was framed according to the 
very words of the warrant that had been actually iſſued. At 
the opening of the motion, it was declared, frequently mention- 
ed in the courſe of the debate, and fully underſtood by every 
body, that this refolution was to be followed by another, declare 
ing the execution of ſuch a warrant on a member to be a breach 
of privilege. Indeed that follows of courſe, for any arreſt, that 
in the caſe of a common man is illegal, in the caſe of a member 
is. a breach of privilege. In ſhort, the riſe, the progreſs, and 
the end of the whole was privilege, and yet this is the part - 
which the ſhrewd conſiderer particularly flights ; becauſe, I ſup- 
Poſe, he knows it proves irrefragably the propriety of the come 
mons interfering. For my own part, I did not mean to ranſack - 
the journals for every reſolution appoſite to the caſe in queſtion, - 
nor ſhall do it now; but, to ſingle out-inſtances of the houſe's - 
interpoſing in all kinds of caſes, to ſhew the general nature and 
extent of their proceeding. However, I will venture to affirm, 
there are more than twenty independent reſolutions, to be met 
with in the journals, upon points of Privilege and of law, un- 
attended 
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wiſts time in weaving or deſtroying RO . 
ments and diſtinctions. | 


"In contradiction to the e 5 . I will 


affirm 4 ** the queſtion 1 the legality f * warrant is 
| not. 


attended wh any ſubſequent impeachment, bill, addreſs, or or- 


der. Nay, is it not ridiculous gravely to mention in Lilburn's 
caſe, ar order to tranſmit the reſolut on to the lords, as an end which 


would juſtify the reſolution, or as the cauſe of its being made: 
and, in Sir L. Jenkins“ caſe, ile ordering thoſe avho. had given the 


#nformation into cuſtody, as what gave a propriety to the reſolution, 
| damning the commitment as illegal? Would the reſolution con- 
demning general warrants. be rendered more ſalutary, conſtitu- 
tional, or effeftual, by a ſubſequent order to tranſmit it to the 


knks. or by ardering Money, Watſon, &c. into cuſtody, or to 


aſk pardon on their knees at the bar of the houſe ? The conſiderer 


aſſumes, that the houſe does not reſolve the law upon a general 


point, vnlgſi when it immediately ariſes from, or tends to ſome other 


ef? of parliamentary proceeding. Now, apply this to Lord Danby's | 


caſe, What did the reſolution there ariſe from ? A mere com- 
plaint of his being groundleſsly taken up. What act of parlia- 
mentary proceeding did it tend to? A deelaration of the illega- 
lity of the warrant. What other act did it lead to or end in? 
None at all. The order, to aſk the ſecretary again when he re- 
ceived the information, on which the warrant was grounded, can 


in no ſenſe be called ſo. It was a part of the ſame thing. This 


order too was made the ſame day with the reſolution, and is ne- 


ver afterwards mentioned in the journals. The apprehenfion of 


Lord Danby was a breach of privilege, becauſe there was no in- 
formation on oath to ground it, If there had, as the warrant 


Purported to be for treaſonable practices, will the confiderer ſay, 


that the apprehenſion would have been a breach of privilege, 


when a member may be apprehended even for a libel ? Is is 


amazing, that a ſubtle man, as this exotic writer (as well as his 
Parliamentary clerical auxillary) certainly is, (although no great 
lawyer) ſhould offer ſuch mere cobweb for reaſoning ! His friends, 
the miniſtry, would have oppoſed the motion as diſorderly and 
inadmiſſible had it been ſo, and not have received, amended, and 
Nhaped it, and finally adjourned it only. And pray, how can any bo- 
dy determine that the reſolution, damnatory of general warrants, 
will not be followed by an addreſs to the king, to deſire his majeſty 
would direct this reſolution to be communicated to the privy council 


and the ſecretaries offices, to the end that no more ſuch Warrants 
may 
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not now ſab judice, nor in à courſe of Aaken end 
There is no Bill of exceptions, either ſettled or ſealed, 
where this point is made; nay, farther, there is no bill 
of exceptions or cauſe, now in agitation, where this 


point can be made; ſeeing, in the firſt place, accords 
ing to their own account, ic muſt be ſhewn, that the 


may for the future be iNued from thence; and by an order that 


this addreſs ſhould be preſented 1 to his majeſty, by ſuch members 


as are of his privy-council, © The reſolution would then tend to 
another act of parliamentary proceeding, would be followed by Py 
d rectory vote, and by an order which is the Faal and executive att 
of the houſe; ſo that the conſiderer's rules, or clerk-like forma - 


lities, may be eaſily complied with in the preſent caſe, if any 


man can really think they will add aught to the weight or pro- 
priety of the reſolution itſelf. But, if he ſhould farther inſiſt, 
that the reſolution muſt likewiſe ariſe from ſome other parlia- 


mentary proceeding, it being impoſſible ro connect it now with 
any thing that paſſed the laſt ſeſſion (albeit the queſtion was only 


adjourned then) eſpecially as the complaint againſt Mr, Webb 


and Mr. Wood is totally diſcharged ; I can tell him that, in my 
apprehenſion, it is not too late to move a complaint againſt the 
ſecretary himſelf, which, perhaps, would have been at firſt the 


moſt becoming the dignity of a houſe of parliament, and the moſt 
conſtitutional (although not the mot reſpectful, complaiſant, or 


tender) way of proceeding ; ; and therefore it is worthy the conſi- 
deration of adminiſtration, whether the fimple, independent 


reſolution, ſhould it be moved again, will not, every thing con - 
ſide red, be for themſelves the moſt eligible of all, The exotic 
compiler of the metaphyſical confiderations need be under no con- 
cern about its regularity. It will be perfectly regular. Other - 
wiſe, let me aſk him, how that momentous reſolution touching 
an Engliſh. parliament's right of taxing the colonies. could be 
juſtified ? It was an independent, ſubſtantive reſolution, followed 
by nothing; and yet was a reſolution not only of extreme mag · 
nitude, but of the moſt, general and higheſt legal nature, invoiy- 
ing in it a deciſion of the firſt and moſt fundamental principles of 
liberty, property, and government; and was alſo well worthy, _ 
as to the temporary policy of it, the moſt ſerious of all conſide- 
ration. This was. reſolved too, if I am informed right, at the 
cloſe of the night, and at the riſing of the houſe ; ſo that every 
body muſt have taken it as a clear thing, that they could at any 
time come to a reſolution upon any general point of law, whenever 


they ſhould ſee it expedient ſo to do. 
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ſecretary of ſtate is a juſtice of peace within the mean- 
ing of the ſtatute; and next, that there was a proba- 
ble cauſe for arreſting Mr. Leach, &c. before the lega- 


lity of the warrant itſelf can at all come in queſtion, 
or be material. So that let the frame of the warrant 


have been ever ſo legal, unleſs the perſon who iſſued 


it was a juſtice of peace within the words of 
the act of parliament, and unleſs there was alſo 
a_ probable cauſe for apprehending Mr. Leach, &c. 


the perſons who executed the warrant are not juſtifia- 


ble, any more than the ſecretary who iſſued it. Now, 
there is not the leaſt colour in /aw for maintaining, that 
any man as. fecretary of ſtate is a ſtatutable juſtice of 
peace; and neither à pretence in law, nor the ſhadow 
of a fatto prove Mr. Leach, &c. to be the author, 
printer, or publiſher of No. 45, nay, the jury found 
the contrary : and yet not one, but both of theſe mat- 
ters, muſt be fully eſtabliſhed, before the warrant itſelf 
can come under confideration- For, I cannot believe, 
until I fee it actually come to paſs, that any court out 


of complaifance to any advocate, will invert the order 


of things, and conſider that point firft which is laſt in 


courſe, and which can only operate at all in favour of 
the defendants, after the former have been eſtabliſhed. 


A hardy affertion to the contrary gains no credit, when 
it ſtares common ſenfe in the face, nor has it any other 
effect than that of turning one's eyes with aſtoniſhment 
and indignation upon the deſperate aſſertor. It is, I 


allow, commonly ſaid, that if truah be aguinſt a man; be 


will be againſt truth; but then there ſhould be ſome- 
thing in the way of ſaying that will put a gloſs upon 
the matter, in order to obtain a momentary. eredit to 
if, Above all, ſuch crazy ſtuff ſhould never be com- 
mitted to paper, and penned as the queſtion of de- 
| bate®, for the Ps will be preſently ſeen through 
| and. 


* Twenty- ninth of January beck motion was made and a 


| queſtion propoſed, © That a general warrant OR 
6 the 
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and. the unſkilful wil ee However, l will Gan 
ther venture to affirm, with; reſpect to the legality of 
the warrant, that no Engliſh lawyer thinks the point of 
magnitude for its difficc lty, requiring learned diſcuſſion, 
or mature confideration : although many a man might be 
of opinion, when the liberty and property of a repre- 
ſentative of the community were broken in upon by a 
miniſter of the throne, parliament would interfere, that 


the privileges of the legiſlature might be vindicated 


with dignity, that is, by the legiſlature itſelf; the pri- 
vate remedy of action or indictment being too ſmall 
for ſome caſes, and the ordinary courts of Juſtice, te too 
feeble to cope with ſome malefactors. | 


The confiderer may miſrepreſent and then contemn, 


if he pleaſes, my way of reaſoning about the ſeizure 


of papers, let him but agree with me in the law upon 
that head. I write not. for the ſake of abuſe or alter- 


cation, but of the juſt liberties of Engliſhmen. de- 
fire to offend no m who does not counteract or be- 


« the anthem. printers, or rabliers | a Aa libel, together wich 
« their papels, is not warranted by law, and is an high violation 


« of the liberty of the ſubject.“ Whereupon (as a little bird in 


the air whiſpers) an amendment was moved by a learned civi- 
lian, to be prefixed thereto, which after a whole night's oppo- 
N was at length carried by a ſmall majority. And then 


eſtion ſo amended being put ** That in the particular caſe 
Ne? it is proper and neceſſary to fix, by a vote of this 
a houſe only what ought to be deemed the law in reſpect of ge - 
“ neral warrants ; and for that purpoſe, at a time when the de · 


termination of the legality of ſuch warrants; in the inſtance 


& of a moſt ſeditious and treaſonable libel, is actually pending 


4 before the courts of law, for this houſe to declare“ That a 
general warrant for apprehending the authors, printers, or pub- 
licher of a libel, together with their pipers, is not warranted by 
law, and is an high violation of the liberty of the ſubject. It 
paſſed unanimouſly in the negative, the learned Civilian himſelf, 
his friends, and every body eiſe voted againſt it, as well indeed 


they might, if ſenſe or grammar be of any conſideration in a 
propoſition, It would, I believe puzzle tlie devil himſelf, ſhrewd 
as we conceive him to be, to find out the reſult of ſach words. 
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tray them, and I care not whom J offend that does, or 
attempt to do, either. In the reign of Charles the 
firſt, the commons reſolved, « Thar the ſearching and 

ee ſealing of the chambers, ſtudies, and papers, of Mr, 
% Holles, Mr. Selden, and Sir John Elliot, being 
* members of parliament, and iſſuing out warrants 


«for that purpoſe, are breaches of privilege ;” and 


alſo, *« That Mr. Laurence Whittacre, being a mem- 
ber of parliment, quarto Caroli, and entering into 
% the chamber of Sir John Elliot, being likewiſe a 
& member of that parliament, ſearching of his trunk 
% and papers, and ſealing of them, is guilty of a 
cc breach of privilege of parliament, this being done 
<« before the diſſolution of the parliament.“ 8 


A 


The Confiderer indeed ſays, © he cannot form to 
« his imagination any legal or political reaſon, even 
in high treaſon or other public danger, for tip gene- 
«ral and ron ear feizure of papers.” 


This carries. a very. handſome appearance with it, 
Bur then, in page 13, he aſſerts, that the proſecutor 
« js at liberty to avail himfelf of whatever he can find 
+6 in the houfe or on the perſon, to prove the truth of 
© his charge.” Now, how is this conſiſtent with the 


foregoing, or founded in notions of law? For, with- 


out information on oath affecting particular things, 
nothing can in any caſe be touched or examined, much 
leſs ſeized and carried off. Let the contrary be 
admitted, and whenever an attorney- general ſhall 
think fit to file an information, or a ſecretary of 
ſtate to take up any man, be it ever ſo groundlefs ly, 
his houſe and all his papers may be rummaged and 
| gutted by this ſort of law, that is, upon mere political 
ſuſpicion, in order either to fiſh for evidence really to 
prove him a libeller, or elſe for the ſake of other intel- 
ligence, which a jealous miniſter may want or wiſh for, 


and not t know otherwiſe how to come at. HOT pre 
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vate paper, according to this doctrine, might be ſeru· 
tinized by the examiner; for, without doing ſo, how 
could he determine whether ſomething could not be 


proved from thence? and yet, no information all this 
while on oath might be either given to Mr. Attorney 
or Mr. Secretary. In a word, once admit the prin- 
ciple, and all the conſequences of an unlimited ſtate 


inquiſition follow of neceſſity. But, it is really ab- 


ſurd to ſuppoſe this can be law, when nothing can be 
taken from any man, in a legal way, without ſome 
ſpecific criminal charge againſt him founded on oath, 
or on the view of the magiſtrate or apprehender ac- 
companying the criminal fact. | 


He then proceeds very fillily to ſuppoſe, that evi- 


denee will not be admiſſible, if got by violence, and 


alks a fooliſh queſtion upon this ſtrange ſuppoſition. 
But quod fieri non debet, factum valet, an unlawful man- 
ner of coming by papers will not prevent their being 


evidence when produced; and for the injury done 


to the culprit by the tortious ſeizure of his papers, 
he is left to ſeek his remedy by an action of treſpaſs 
for damages, which a' traitor or felon after conviction 


_ will never (I believe) find it very. practicable to pur- 


ſue. The only thing that is plain from this raw writer 
is, that he himſelf has no certain notion about the 
matter at all. | 


He allows, that when a jury finds a man guilty of 


murder or a libel, they pronounce him guilty of that 


faft which the law calls a murder or a libel, and ſays, 


that beyond thoſe bounds the jury have nothing to do with 
the law. This is enough for my preſent purpoſe, and 


therefore it is not neceſſary for me to ſcan the whole 


of his law dockrine, however exceptionable it may be, 


concerning jurors; although the old books moſt cer - 
tainly ſay the jury are judges of the law, as well as che 
fact, in all caſes, if they pleaſe to take it upon themſelves. 
Lilburn, it is very well known, immediately after his 
R 3 acquittal 
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acquittal, publiſhed his trial, and in a remarkable 
Ache ece prefixed to it, proclaimed to the world 
that te had been acquitted by the integrity of his 
Jury, who were judges of the law as well as the falt. It 
perfectly amazes me, that the conſiderer ſhould work 
himſelf. up to affirming, it is contrary to their oath, 
when any man need but read it to ſee there is not the 
ſemblance of a foundation for ſo ſcandalous and wan- 
ton an aſſertion. Indeed, his conceptions in general 
of 3 Juries ſeem by much too lowly and contemptuous, 
owing I preſume to his education on the northern ſide 
of the Tweed, where very little uſe is made of them, 
the law of the country ſervilely treading after that of 
imperial Rome, which was calculated for empire and 
vaſſalaze, and not for freemen or a common-wealth. 
A like prejudice has drawn ſome other people into 
maay a ſcrape, which but for this.I "_ oy would 
not have fallen into. | 


In ftritneſs, the law of Englan in a Warte way 
knows no other proof | but before a jury and by record. 


If a wan, for example, conceives himſelf alluded 
to in any defamatory writing, although not named nor 
perſonally deſcribed, eſpecially where the character 
he imputes to himſelf is ſuppoſed of ſome future age, 
he muſt take the ſenſe of a Jury upon it. A judge 
cannot determine the matter; it is not within his 
power, it is no part of his province, to aſcertain an 

innuendo; nor can the party himſelf be examined, 
for nobody is required by our laws to furniſh evidence 

againſt himſelf, In ſhort, as no ſtar- chamber exiſts 
at preſent, ſo nobcdy can be puniſhed upon the mere 
preſumption of the king's judges z nor can 4 diſcovery | 
be forced from the party by any torture of examina- 
tion or confeſſion. Twelve indifferent men, his fel- 
_ lows, muſt find on their oaths, that the writing com- 
{ of was nts 4; and == = _ 
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by the accuſed in contempt and diſparagement of the 
accuſer, This is the only legal proof in ſuch caſe, 
whereon any judgment can be founded. 1 need not, 
I fappoſe upon this ſubject, offer reaſons to any man 
of reflection, why judges, nay, even lords of parlia- 
ment, may be under a bias or an n influence when j Jurors 
are not. | 


One of the crimes charged upon Lord Jefferyes by 
the houſe of commons, in 1689, is the putting of 
the great ſeal to the eocleſiaſtical commiſſion, and 
among the principal grievances and illegalities of that 
commiſſion they ſelect che clauſe, giving power to the 
eommiſſioners to call before them all that ſhall 
4 ſeem, by themſelves, to be ſuſpetted of any miſde- 

4 meanor whatſoever; and 10 examine them againſt 
* themſelves, and to cenſure them as they ſhall judge 
fit, and 10 expoſe to impriſonment, at their wills, all 
c that ſhould not obey any of their cemmandments 
c or orders, if it were only for refuſing to anſwer their 
« queſtions, when they examined them againſt themſelves.” 
The grand law committee upon this occaſion report 
„ That the powers granted were an open and avowed op- 
cc preſſion and contradiftion to the laws and government of 
« England ; and intended for the utter ſubverſion 7 the 
* ſubjets property and literty*. e. 


So nice were our anceſtors, after the revolution, 
even with reſpect to innuendoes confirmed by the 
verdict of a jury, that the lords in reverſing the judg- 
ment againſt Sir Samuel Bernardiſton, declared © the _ 

“ information, being grounded upon Jetters, which in 

„ themſelves were not material, but: made ſo by in- 
* nuendoes or ſuppoſed or forced conſtructions, ought 
<« not to be allowed; for, all accuſations thould be 

" Oe and the crimes aſcertained.” ö 


u- commont journals, 
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In good faith, no Engliſhman ſhould be conſtrued. 


or innuendoed into a fine or a jail even by a jury, 
much leſs by a judge, without any trial whatever by 


his peers. Who is meant or what is meant by any 


writer, is in every caſe to be reſalved by his country. 
No affidavits will ſerve the purpoſe. + And, whenever 
a contrary doctrine ſhall take place, the conſtitution 


of this country will ſoon be deſtroyed, and the liberty 
of every man in it lie at the mercy of his majeſty's 
judges. Is this what any man defires or will yet a 


while endu:e ? It will not only be over with the true 


Engliſh conſtitution ; ; but a man may boldly ſay. aum 


eſt de republica. Perchance too, chaos will not come 
ain, for I am afraid of a, much worſe thing, and 


that is lifeleſs ſlavery. The time will then exiſt which 


the modern Britiſh -hiſtorian only feigns of our gene- 


rous anceſtors, when parliaments will be conſidered as 


an ornament and not as eſential to the ſtate, and no 


lawyer have even an idea of liberty; for, according to 


him, the exuberant happineſs of Engliſhmen under 


the firſt Stuart made them rich and. wanton, and that 


; wantonneſs gave riſe to extravagant notions, and theſe 
at length, by jumbling inceſſantly together, fell caſu- | 


ally into the ſhape of political freedom, and thus in 


the golden reign of this Scottiſh: Solomon, the notion 


of an Evgliſh conſtitution was ſomehow, and for the 


_ time, conceived, produced or made. 


Not only the reaſon of the thing, but hiſtory, war- 


rants me in foreboding this conſequence from ' ſuch 


tenets. In the days of our ſecond Scottiſh prince, 
Charles the martyr, when our old magna charta li- 


# 


: berty was ebbing very faſt, and this antient conſtitu- 
tion verging to an end, the ſtar-chamber lifted its 
creſt higher than ever, and ſuperſeded the uſe of 


juries and all other judicatories, , The ſecond day of 


7 


75 Vary er, 1637, an information was _preferred in 
Sig de 
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the flar-chamber by the king's attorney- general againſt 


15 Lilburn and Warton, for the unlawful printing, pub- 


liſhing and diſperſing of libellous and ſeditious books, 

contrary to the decree of that court, which was veri- 
fied by affidavit, They were brought up to the See, 
but rcfuſed to take an oath to anſwer interrogatories, 
ſaying it was the oath ex efficio, and that no freeborn 
Engliſhman ought to take it, not being bound by the 
law to accuſe himſelf. Their lordſhips nevertheleſs 
ordered, ** the oath to be tendered again, and again, 
in open court,“ and the delinquents ſtill refuſing it, 
and to be examined, © adjudged them to be guilty of 
2 very high contempt and offence of dangerous conſe- 
quence and evil example, and worthy to undergo very 
ſharp, ſevere and exemplary cenſure, which might 
deter others from the like preſumptuous boldneſs in 
refuling to take a legal oath, without which many 
great and exorbitant offences, to the prejudice and 
danger of his majeſty, his kingdoms and loving ſub- 
jeas, might go away undiſcovered and unpuniſhed z? 
and therefore ordered them to be committed to the 
Fleet until they ſhould conform, and to pay sol. apiece, 
and before their enlargement to become bound with 
good ſureties for their good behaviour ; that Lilburn 
| ſhould be whipt through the ſtreets from the Fleet to 
the pillory, and from thence be returned to the Fleer, 
there to remain according to this decree. In April, 
Eaſter term, this ſentence was' rigorouſly executed. 
But Lilburn, whilſt he was whipt at the cart and 
ſtood in the pillory, ſpoke irreverently and toſſed 
about pamphlets. The ſtar-chamber, then fitting, 
being informed of this, immediately ordered him to 
be gagged, and made a further order, * that he 
thould be laid alone with irons on his hands and legs, 
in the wards of the Fleet, where the baſeſt and 
meaneſt ſort of g are uſed to be A. and that : 
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and to inform the board. 
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der the refors of 4 any perſon whatſoever to him, and 8 
cularly that he ſhould not be ſupplied with any hand, 
and to take ſpecial notice of all letters, writings and 
books brought unto him, and to ſeize them, and to 
Jake notice from time to time who they be that reſort to the 
faid priſon to viſit the ſaid Lilburn, or to ſpeak with him, 

Their lordſhips further or- 
dered, that the attorney and ſolicitor general ſhould 
ſtrictly examine Lilburn whether he did, during the 
time of his whipping and ſtanding in the pillory, ut- 


ter any, and what ſpeeches tending to ſedition, or to the 


diſhonour of the ſaid court of ftarchamber, or any member 
of the ſaid court, and who heard them; and whether 
he threw about any and what ſeditious books and 
pamphlets, and of whom he had them; and what 
other material circumſtances they ſhall think fit to 
examine vpon, for better finding out the truth, and 
thereof to make certificate with their opinions.” Lil 
burn in conſequence of this, continued in priſon till 


November 1640, when the firſt | parliament begun, 
and then he was releaſed. And upon the tranſmiffion 


of the caſe from the commons. with the ſtar-chamber 
ſentence, the houſe of peers, after an examination of 
the whole proceedings, and a due confideration of the 
ſentence, adjudged, * that the ſame and all proceed- 
ings thereon ſhould forthwith be vacated, obliterated 
and taken off the file, as illegal and moſt unjuſt, againft 
the liberty of the ſubjeft and the law of the land wa * 


Charta, and unfit to remain upon record.“ 


To all the corfuderer ſays, with reſpect to ie it 
is a ſufficient anſwer, that, Whether any paper be a 
libel tending to Sc. againſt the peace, if at all a matter 
of law, it is that ſort of matter of law which is nece/- 
farily blended with faft, and therefore, according to 
him, is the proper province of a jury, And although 
he repreſents the people likely to be equally partial 


with the court, I do not conceive where or how that 
can 
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can happen, unleſs a court ſhould at any time diſcon- 
tent or act againſt the whole people, and that is a caſe 
I cannot ſuppoſe. The conteſt, in a public libel, lies 
between the miniſtry and ſome particular people, 
therefore, the jury, unleſs taken from among thoſe 
very people (which cannot be) may be very impartial, 

although the court cannot be ſo. After ſaying this, I 
ſhall leave the confiderer the uninterrupted ſatisfaQtion 
of aſſerting truth to be a crime in a public libel, and 
of infinuating, that it is better the writer ſhould be 
puniſhed on that account, than the perſon truly charg- 
ed by him be expoſed, although he were even guilty 
of a capital crime. Let him, if he will, lay down 
this to be good law in a criminal proſecution, but not 
to be ſo in a civil action, againſt a ſuppoſed libeller. 
Indeed, in a note on this part of his performance, he 
declares a libel to be a crime upon this principle, that 
« whatever carries a preſent injury to the peace of 
« another, does ſo to the peace of the ſtate; ſo that, 
by this way of reaſoning, whatever breaks the peace 
of mind of any old woman is a breach of the public 
peace of the kingdom. But this enthy mem reverſes 
the rule of logic, 


Sllogizari non eft ex particulri, 


or, as a Chriſt Church- man would ſay, ex aliquo non 
ſequitur omne. The poſition, in reality, is new and ſo 
extenſive, that let any man have a hand in detecting. 
the conduct of a political knave, and by virtue of it, 
he will be amenable to a criminal court for ſuch his 
proceeding, as if it were really a malverſation. The 
confiderer ſays very truly (I believe) © this principle 
ce ſeems at firſt to have taken place with a view to 
ce bring libels to the juriſdiction of the ſtar-chamber ;” 

but, 1 hope, he would not, from his particular appro- 
bation of it, or out of reverence to that aboliſhed 
court, adviſe or . ee our the introduction of it into 
the 


J 
the Eng's bench, 1 am obliged to him, however, in 
the ſame place, for admitting, that the principle on 
which Judges and legal writers hold a libel to be cri- 
minal, is its tendency to a breach of the peace; becauſe, 
what only tends to, cannot be itſelf, a breach of the 
peace, as the thing tending to cannot be one and the 
fame with the thing tended to ; and conſequently ſuch 
tendency cannot by any poſſibility be an actual breach 
of the peace. Having ſaid this, I will now take my 
farewel of my flimſy antagoniſt, and hope another time 
be will be convinced, that plain fact and common 
ſenſe, are not to be overcome by metaphyſical quid- 
dities and unſubſtantial forms. The preſent argument, 
Jet me aſſure him, is above his encounter, and he 
will do well upon a future occaſion, as well as his 


*þStors, , to 


——— remember Milo's ns, 
| Weds? d in that e which _ ſtrove to rend. 


ö 


| Jane 24, 16s. 1 
| „ Þ.: P E N *. 
To the PRINTER of the PvsLIC ADVERTISER, 


1 


IN your paper of Satirday' laſt, among the articles 
4 news, there are no fewer than four to acquaint the 
world of < the king's bench, on the firſt paper-day of 
« this term, having unanimouſly affirmed the judgment 
& of the common- pleas in the cauſe of Leach, that, 
0 by this important deciſion he will recover his da- 
66 mages and coſts, that this is the firſt final determi- 
&« nation in the matter, that many other cauſes de- 
« pended upon it; and that the cauſe between Mr. 


t Wilkes and Mr. Wood, 7 is 2 will be 
6c ended 
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ce ended this term.” The very ſame four ſucceſſive 
articles, in fo many words, are likewiſe f in the Gazet- 
teer of the ſame day. 


The information gave me ie pleaſure, although 1 did 
not ſee how this judgment of the king's-bench could 
be called the firſt or the final determination, as the 
matter came there by appeal from another court, and 
this very determination was liable itſelf to be carried 
for error before the houſe of lords; —unleſs, indeed, 
the authors of the original groundleſs, vexatious ex- 
ceptions ſhould have changed their minds lately in 
any reſpect upon the point, and be more difpoſed to 
be ſatisfied now than they were formerly. But, the 
news - writer giving alſo the title of important decifion to 
this recent adjudication, I took the liberty of enquir- 
ing among the practiſers, what were the ſeveral mate- 
rial points of law that were decided by this important 
judgment. They anſwered, to my ſurprize, that the 
intelligence, publiſhed with ſuch an air of authority, 
was wholly deceitful, and that no one point of law 
whatever was adjudged. The truth of the matter, as 


— they told me, was merely this :— 


By the ſtate of the jc Wa. in 10 bil of excep- 
tions it appeared, that the meſſengers and conſtable 
had a warrant to arreſt the authors, printers and pub- 
liſhers of the North Briton, No. 45, with their papers z 
that they arreſted the pl-intiff Leach, and that Leach 
was neither author, printer nor publiſher of that pa- 
per. The court thereupon gave judgment, or rather 
affirmed the former ſentence, againſt the, defendants, 
the meſſengers, &c. for having arreſted the plaintiff 
without any authority for ſo doing, or, in other words, 
for having acted in diſobedience to their warrant. 


Now | upon this caſe no points of law could ariſe, 
at leaſt not thoſe important points which the public 
have been ſo long wiſhing + to "HS decided, and it 

vo | | would 


* 1 4S 


tw) 


would have been unuſual, as well as s totally unneceſ. 
fary, to enter into or deliver an opinion upon any of 
them. The plaintiff here was evidently not within 
the ſpirit of the letrer of the warrant, being neither 
generally nor ſpecially deſcribed; in ſhort no object of 
it at all, and conſequently there could be no room for 
conſidering what would have been the legal effect of 
his being ſo, that is, of a caſe the very reverſe of that 
which was in judgment. | 


| It was therefore when this caſe was firſt — 
upon the warm revival of it which accidentally hap- 
pened (if I miſtake not) juſt after the riſing of the 
parliament and the change of the miniſtry, a moſt un- 
exampled grace and extraordinary indulgence of the 
court, to gratify the bar with declaring its opinion 
with reſpect to the illegality of general warrants. For, 
when' theſe were made a topic of argument by the ad- 
vocate in the matter, it was ſo apparently 1 in ſpite of 
a1 propriety, and with ſo little neceſſity, that the 
byeſtanders at the time imagined ſome wager muſt 
have been laid, or ſome general public undertaking 
entered into, that all this ſhould ſome how or other 
be brought about. 


It was indeed pretended ſereral. months ago, that 


cis queſtion of the legality of general warrants might 


be fairly come at in the preſent caſe, by ſhewing that 
there was a probable cauſe for arreſting Mr. Leach, 
thar'is, ſuch ſuſpicious circumſtances attending him, 
as would induce any officer to believe him an object 
of the warrant ; that a probable cauſe would juſtify 
the arreſt of a wrong perſon, and that therefore the 
only material queſtion muſt be upon the validity of 
the warrant which happened to be a general one. 
But, in the firſt place, it turned out unfortunately, 
that the jury did not find any ſuch ſuſpicious circum- 
ſtances as could be deemed a probable cauſe; and, in 
the next place, it is an indiſputable, primary tenet in 
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our law, that no probable cauſe whatever will juſtify 
à tortious and falſe arreſt, the ſame being wholly il- 
legal, wrongful and unjuſtifiable. It is at your own 
peril that you deprive any freeman of his liberty. 
The circumſtances that. miſled you into ſuch an a& 
of injuſtice can only be made uſe of in mitigation of 
damages. The forementioned pretences therefore be- 
ing neceſſary preliminaries to be eſtabliſhed before the 
validity of the warrant itfelf could be difcuſſed, and 
they being mere cobweb and incapable of being eſtab- 
liſhed, it would be quite eccentric to run into a judi- 
cial conſideration of the legality & the warrant 1 
upon ſuch premiſes. 


But, how this whole matter Has PIP ET even a 
chile may diſcern ; & verbum ſapienti ſat et. 


| Nevertheleſs, although no points of law touching 
this caſe were decided on Friday laſt, nor could indeed 
the ſame be expected, in the king's bench ; yet, it is re- 
Ported, that the court of common. pleas in another 
cauſe have every one of the great legal queſtions, 
which have ſo long agitated the people: of England, 
and are of ſuch infinite conſequence to civil liberty, 
now fully in judgment before them, after ſeveral ſo- 
lemn arguments at the bar, and that the judges there 
cannot well avoid delivering their opinions, within the 
preſent term. Hic murus abeneus eto. 


| 2 am, Sis, 
Gray g. Inn, b —_—_ c. 
Nov. LI, 176. 


LAW 


[ 260 7 


1A w PROCEEDINGS. 


HE preceding pamphlet having deen 5 
| read and much commended; ſeveral editions 
were ſold very rapidly. The doctrines laid down, 
were in general, admitted to be ſound and conſtitu- 
tional; but ſome perſons, however, were exceedingly 
offended at particular paſſages. The friends of the 
Yorke family, and Lord Marchmont, took public 
notice of it, by writing againſt it in the news- papers; 
but the perſon who was moſt offended with the pam- 
phlet, was Lord Mansfield. At the inſtance of his 
lordſhip, a proſecution was inſtituted againſt the pub- 
Iiſher, not in the common way by indictment or infor- 
mation, but by motion in the court of king's bench, 
for a writ of attachment for contempt. 


This ſummary, and unuſual mode of proceeding 
attracted the attention of the public. To bring a matter 
into the court of king's bench, in which his lordſhip 
was party, was conſidered very extraordinary and 
to do it by the mode of attachment, which does not 
admit of the interpoſition of a jury, was more extra- 
ordinary: and to denominate a paſſage in a book, a 
contempt of a court, (for all contempts are uſually 
underſtood to conſiſt of ſome poſitive fact or act of 
diſobedience), was 3 2 a dangerous ſtretch 


of power. | 


The paſſage that was  falefied, in e to ground 
the proceedings upon, was a paragraph in page 225; 
which was ſuppoſed to allude to the alteration of the 
information, or record, in the proſecution of Mr. 
Wilkes, for the North Briton, Number 45. 


In order to ſhew the affinity, which the paſſage in 
wn pamphlet bore to the fact, it was neceſſary to ſtate 


the fact . 9 5 oath; which was Gone. . Ang here 
a it 
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it is proper to obſerve, that until this proſecution 
was commenced, the fact of altering the information, 
or record, in the proſecution of Mr. Wilkes, was only 


known generally. The fact had not been before aſcer- 


tained by any evidence or teſtimony; like many other 
reports equally true, it was, until this time, known 
oa upon verbal dority | 
* the King's Bench. 


MiprEsEE.— The King againſt John Wilkes, Eſa. 


Francis BaxLoy, of the crown office in the Tem- 


ple, and William Hughes of the ſame place, ſeverally 
make oath ; and firſt the deponent Barlow for himſelf 


ſaith, That on the eighteenth day of February laſt, he 
received directions from Mr. Wallace, or Mr. Webb, 
to apply to a judge to get the information againſt the 
defendant, amended, by ſtriking out the word purport 


and, inſerting -in its ſtead the word tenor; That he, 
this deponent did accordingly apply to the Right 


Honourable Lord Mansfield, and obtained a ſum- 
mons to ſhew cauſe why it ſhould not be amended, a 


copy whereof is hereunto annexed ; and this deponent 


| immediately after he had obtained the ſame, ſent two 

copies thereof, viz. one to the other deponent, 
Hughes, who was clerk in court for the defendant, 
and the other copy to Mr. Philipps, ſolicitor for the 


- 


ſaid defendant; and this deponent was informed, and 


does believe, that ſuch copies were left that night at 
their reſpectiye houſes; and this deponent Barlow 
further ſays, That in conſequence thereof, he, this 
deponent, on- Monday the twentieth day of the ſame 
month, of February in the morning, attended Lord 
Mansfield at his houſe, and there mer the other depo- 
nent, Hughes, and Philipps, and this deponent re- 
members that Lord Mansfield aſked them what ob- 


Jeon they had to ſuch an amendment, and that 


— — — — 


| 1 
they or one of them made anſwer, That they could 
not conſent; and this deponent remembers that Lord 
Mansfield ſaid, He did not aſk their conſent, but 
wanted to know what their objections were; and aſked 
if it was not uſual, or the common practice, to amend 
informations, or to that or the like effect; and that 
Lord Mansfield mentioned or read from a book or 
manuſcript, which his lordſhip had in his hand, ſeve- 
ral caſes of amendments; and that afterwards his lord- 
ſhip made an order to amend the information in this 
cauſe, a copy of which order is hereunto annexed, 
And this deponent, Hughes, for himſelf ſaith, That 
he remembers to have been ſerved with a copy of ſuch 
ſummons, and that he attended Lord Mansfield when 
ſuch order was made as above ſet forth, and accord - 
| ing to:the beſt of his remembrance, and belief what 
is above depoſed by the other deponent Barlow, is 

true. | 


# 


| e | Fra. BARLOW. 
Sworn by the deponent Francis WIA. Hochs. 
Barlow, the 22d January, Hg 37 
1765, at my chambers in 
Serjeants' - inn, before me, 5 
E. Wir Mor. 
Sworn by che deponent William 
Hughes, in the King's Bench 
Treaſury Chamber, Weſtminſ- Fo 
-  ter-hall, the 23d day of Jan. EETER 
7 $765, E. Wiruor. \ 4 


| Mipprrskx.— The King againſt John Wilkes, Eſq. 
on an information for publiſhing a Tibel, intitled 
the North Britain. 


Lr the defendant's clerk in court, agent, attorney 
or ſolicitor, attend me at my houſe in Bloomſbury- 
þ ct on Monday the 20th day of February inſtant, 


at eight o'clock in the morning; to ew cauſe why 
| o the 


the information in this cauſe ſhould not be amended, 


by ſtriking out the word purport in the ſeveral places 


where it is mentioned in the ſaid information, (ex- 
cept in the firſt place), and by inſerting inſtead thereof, 
the word tenor. | 
| Pated this 18th Feb. 1764. 


MansFitLD. 


MipDLESEX. be King againſt John Wilkes, Eſq. 
on an information for PEO a Libel, intitled 
the North Britain. 


Urox hearing the clerks in court on both ſides, 
I do order, that the information in this cauſe be 
amended, by ſtriking out the word purport in the ſe- 
veral places where it is mentioned in the ſaid informa- 
tion, (except in the firſt place), and by * in- 
ſtead thereof, the word tenor. 

Pated this 20th day of Feb. 1764. 

| | MANSFIELD, 
Davip BztL, of Swallow-ſtreet in the county of 
Middleſex, yeoman, maketh oath, That on the ſeven- 
teenth day of this inſtant, month of January, he 
| bought at the ſhop of John Almon, in Piccadilly, in 
the county of Middleſex, the book or pamphlet here- 
unto annexed, intitled, A Letter concerning Libels, 
« Warrants, Seizure of Papers and Security for the 
cc peace, &c.” And which faid pamphlet or letter is 
mentioned in the ſecond title page, to be © printed 
c“ for J. Almon, oppoſite Burlington-houſe, in Picca- 
ce dilly, 1765 ;” which ſaid pamphlet or letter, was 
ſold and delivered to this deponent, at the ſaid ſhop 
of the ſaid John Almon, by a woman belonging to 
the ſaid John Almon, And this deponent paid her 
for the ſame, the ſum of one ſhilling and fix-pence, 


Sworn at the Treaſury-Chamber, David Biir, 

_Weſtminſter-hall, the 23d day | 

of. Jan. 1 0705s before E. WIIMor. „ 
8G 7 « A Lxr- 
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We: A Lunch s Concerning Libel; Saris The 
«© Seizure of Papers, and Sureties for the Peace 
. or Behaviour; with a view to ſome late proceed- 
sings, and the defence of them by the majority 
„ The third edition, enlarged and improved: 
% London, printed for J. Almon, oppoſite Bur- 
28 lington-houſe, in Piccadilly, 1765. 


. Og, if any chief juſtice, contrary to the uſage of 
&« judges who are to have no ears for any thing that is 
& to come in judgment before them, until the ſame 
4 is brought on judicially, ſhould, weeks before any 
* crown trial, officiouſly ſend for the proceedings, to 
« fee whether they were legal, and upon diſcovering 
an error on the proſecutor's ſide, ſhould ſummon the 
c“ attorney of the other ſide, and tell him he muſt 
c“ conſent to the ſetting right of this error, to the end 
e that the tenor of the pleading might be ſuch as 
„ judgment could be pronounced upon; and not- 
cc withſtanding the attorney ſhould: proteſt he could 

« not conſent thereto upon the account of his client; 
ce and that the ſame being a criminal proſecution, and 

that ſuch alteration of the record was not warrant- 
« ed by any adjudged precedent; ſhould, neverthe- 
cc lefs, arbitrarily direct it to be done, without either 
ic having the point debated before himſelf. by counſel, 
C or brought on before the whole court for their opi- 
* nion; and that the defendant being found guilty by 
e the jury, ſhould be deprived by ſuch amendment 
& of taking advantage of the error aforeſaid, in arreſt 
ce of judgment, which he might otherwiſe have done, 
< and che ume would have W __ to the 5 


cc cutor,” 
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W edneſday next after the octave of Saint Hilary, i in the 
lifth year of King George the Third. 


MipDLESEX. —The King againſt John Wilkes, Eſa; 


Upon reading the ſeveral affidavits of Francis Barlow 
and another, and a paper writing thereto annexed, and 
of David Bell, a pamphlet, intituled, A Letter con- 
cerning Libels, Warrants, Seizure of Papers, and 
Security for the Peace, &c. thereto annexed, it is or- 
dered, That Wedneſday next be given to John Almon 
to ſhew cauſe why a writ of attachment ſhould not iſſue 
againſt him, for his contempt upon notice of this rule, 
8 to be given to him in the mean time. 


On the motion of Mr. Attorney General; 
By the Court. 


This rule was dated « on the 25th of January, 1765. 
The attorney general at that time was Sir Fletcher 
Norton, now lord Grantley, | 


When the day arrived for ſhewing cauſe, there being 

only Sir J. E. Wilmot upon the bench, (for lord Mans- 

field went off the bench, it being his own cauſe, and 

Meſſ. Denifon and Yates were both abſent by ſickneſs) 
he declined hearing the argument alone, and defired 

that the matter might be put off until next berge. when 
there would be a full court, 5 


On the firſt of May, 176 5, Faſter di Sir Richard 
Aſton being appointed judge, in the room of judge 
Deniſon, who had reſigned, and judge Yates being 
recovered, the arguments, upon ſhewing cauſe why a 
writ of attachment ſhould not iflue againſt Mr. Almon 
for his contempt, came on to be heard before the 
Judges Wilmot, Yates, and Aſton. 


Mr. Almon's counſel were Mr. ſerjeant Glynn and 
Mr, Dunning, afterwards | lord Aſhburton. —F or the 


8 1 proſes 


. ——— . I Ps a eas — 
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proſecution there were the attorney and ſolicitor gene- 
ral, (Norton and De Grey,) the chief juſtice of Cheſter, 
8 8 J and Mr. Wallace. 


The defendant's counſel exerted themſelves with 
great energy and force of reaſoning againſt this mode 
of proce:ding. They acknowledged that the proceſs by 
attachment, was, in certain caſes, and upon particular 
occaſions, perfectly legal; but they earneſtly con- 
tended that the matter before the court was not one of 
thoſe cafes. They cited precedents to prove that a 
chief juſtice, of the moſt indiſputable abilities, had de- 
clined the ule of this mode.of proceeding. This was 
the great Lord Coke. They obſerved, that the cauſe 
now depending is the moſt important, and the moſt 
eſſentially intereſting to the liberty of the ſubject, of 
any that ever had been brought before that judicature. 
That the method of trial by a jury is the inherent, the 
native, the peculiar privilege and glory of Engliſh- 
men ; that this mode of proceſs was originally founded 
on the beſt and the moſt ſolid principles, and that the 
wiſdom of it had been approved by a long ſucceſſion of 
ages, that whenever it ſhould be deemed expedient to 
alter it, and to adopt any other mode of proceeding, 
the legiſlature, as it is the moſt proper judge of this 
expediency, ſo it would be the only proper authority 
to enforce the ſubjectsꝰ obedience. They contended 
that the pamphlet did not at all ſuit the party alluded 
to. That it appeared from the affidavits on behalf of 
the proſecution, that the facts were not as ſtated in the 
pamphlet; and if ſo, there was an end of the cauſe for 
the particular mode of proceeding contended for. 
That it was impoſſible the character drawn in the 
pamphlet ſhould be the portrait of an original, it de- 
viated ſo far from the likeneſs of any chief juſtice, 
particularly the preſent one of the court of king's- 
bench. That it was only in anſwer, by way of argu- 
went, to another e that had advanced doc- 
| trines 


* 
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trines not agreeable to the notions of the author of The 
Letter on Libels. They likewiſe urged, that ſuppoſing 
a pamphlet to be a reflection upon the party alluded to, 
yet that an attachment was an improper mode of pro- 
ceeding in this caſe; for that if the chief juſtice of the 
court was alluded to, he had ſeveral methods to do 
himſelf juſtice, without taking this anconſtitutional one; 
he was a member of a moſt illuſtrious body, who would 
never ſuffer the ſlighteſt reflection on the character of 
any of their members to paſs unnoticed or uncenſured ; 


that as a peer of the realm, he was entitled to his action 


of ſcandalum magnatum, wherein he need not fear but 
that a jury would give him a proper ſatisfaction for any 
injury. he ſhould prove to them he had received. 


That an attachment (the proceſs of contempt) was 
originally inſtituted for the benefit of the ſubject; it 


was eſtabliſhed to enforce obedience to the commands 


of courts of juſtice ; it was founded in neceſſity, for, if 
the courts of juſtice were not poſſeſſed of ſuch a power, 
their proceedings would be vague and nugatory ; and 
therefore as the caſe before them, was not attended 


with any of the peculiar circumſtances, neceſſary to 


ſupport an application of this ſort, it would be too much 
for the court, to extend it beyond its original limits. 


That a contempt muſt be a poſitive fact; mult be an 


act done and committed. A conſtructive contempt was 


a thing never heard of: it would be ſuch a comprehen- 
ſive encreaſe of power, that no perſon would be ſafe 
one moment wherever it was permitted. 


That even the practice of granting informations, | 


which went a great way, would be Wali if the pre- 
ſent motion were granted. : 


The method to apply for an informa pn is this, the 
Nes the paper, 


party who conceives himſelf injured ang 


in which he thinks himſelf alluded to, 


84 davit, 


his own affi- 


e 
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davit, wherein he ſwears that he believes the writer, 
Printer, or publiſher, (as the caſe may happen to be) 
intended to reflect on him; whereupon the court grants 
the information, but the defendant is always tried, and 
the fact proved to the ſatisfaction of a jury; but in this 
caſe, if the attachment goes, the court exerciſe the 
diſtinct and peculiar provinces, of "TOY judge, 8 
and fury. 


They obſerved, that AR was no contempt to no dilobey 


the order of a judge at nf privs, at the Old Bailey, or 


at chambers, till made rules of court; which was gene- 
rally done of courſe, from the reſpect the court paid to 
the perſons Who made ſuch orders; however, as the 
order in queſtion never was made a rule of court, it was 
no contempt. 8 


They inſtanced the late Lord Ferrer s caſe, in 4 
an habeas corpus had iſſued in the vacation to bring his 
counteſs before a judge, which the earl not doing, a 


motion was made the enſuing term for an attachment, 


for a contempt in not obey ing the writ; but the court 
was of opinion it was no contempt of court, the writ | 
not having iſſued by virtue of a rule of the court, and 
the motion was denied, and a rule granted for another 


babeas corpus. 


Another caſe they Wel was, a motion for « an 
attachment againſt the publiſher of The Moderator, in 
which lord chief juſtice. Pratt's determination, for dif- 
charging Mr. Wilkes from his commitment, was 


called precipitate and inconfiderate, injudicious and erro- 
neous ; yet the rule was never made abſolute. 3 


The attorney general, after expatiating very largely 


upon the heinouſneſs of the offence, took occaſion to 


fay, that if Mr. Almon had, at the time that the motion 
for the rule was made, (which was in January, 1765, 


ſtopped the circulation of the book, and had come 


_ perſonally | 
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perſonally before the court, and made ſome kind „ 


ſubmiffion, he had no doubt that ſuch a conduct would 
have had its proper weight; and for his own part he 


ſhould have been ſo thoroughly ſatisfied with it, he 


would not have proſecuted the matter any further. But 
inſtead of that, his conduct had been the reverſe: he 


had printed the libel ſeveral times ſince the preſent 


proceedings had commenced ; he had circulated it all 
over the kingdom, all over Europe he believed, | 


The ſolicitor general (De Grey) afterwards lord 7 


Walfingham, ſad but little. 


Mr. Morton was very ſtrong for FO puniſhment; 
to which Mr. Wallace agreed. 


Mr. ſerjeant Glynn replied. After which 


Sir J. E. Wilmot, who preſided in the abſence of 
Lord Mansfield, (who left the bench the moment the 


counſel began) obſerved, that the arguments. had been 


ſo ſtrong, and the caſe was ſo important, the court 
would — time to conſider of both; and would give 
notice to the ane, when * were ready with their 


opinions. 
Nothing further was done during teat term. 


1A few aye after the commencement of the next 
term (Trinity) Mr. Almon gained information, that 

the judges having had a conſultation upon the ſubject, 
had diſcovered an ERROR in the proceedings, which 
error they had ſaid was fatal; but it might be amended 
with the conſent of-the defendant's counſel, een 


ſuch conſent i it could not. 


The error was in the firft IPA It was 1 the 
rule granted in January to ſhew cauſe, It was therein 


called, the King againſt Fobn Wilkes. Whereas it ought 


to have been, the King againſt Jobn Amon. | 
| a Mr. Almon 


— 
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Mr. Almon communicated his information to his 
counſel. Neither of the "gentlemen gave any credit to 
it. They were confident there was no truth in it. 
[The error had eſcaped the obſervation of all the 
the counſel.] 


However, next day, to their aſtoniſhment, the fact 
came out. For about two o'clock, juſt as the court of 


| king's-bench was ſuppoſed to be rifing (the court of 


common pleas was up) Lord Mansfield ſuddenly left 
the bench, and Sir J, E. Wilmot inſtantly called for 
Mr. Almon's counſel. Mr. Dunning happened to be 
in the court, and a meſſenger was ſent for Mr. ſerjeant 
Glynn, who having left the court of common pleas, 
was overtaken at the hall-gate, juſt as he was ſtepping 
into his carriage. When the ſerjeant came into the 


court, Mr. juſtice Wilmot ſaid, he had a matter to 


propoſe to them, in the affair of the attachment againſt 


Mr. Almon, to which he ſhould deſire their concur- 


rence: Viz. in the rule, granted laſt January, there was 
found to be a material miſtake, it was called he King 
againſi Jobn Wilkes, inſtead of the King againſt Jobn Al- 
mon. His deſire was, that the defendant's counſel 
would give their conſent to amend the error, by ſtriking 
out Mr. Wilkes's name, and inſerting Mr. Almon's. 


Mr Dunning ſaid, that if it was meant to extend the 


charge of contempt to other parts of the pamphlet, rhe 


defendant would be adjudged unheard ; for all the ar- 
guments of his counſel had been confined to the para- 
graph, which had been ſuppoſed to allude to the alte- 


ration of the information in the particular caſe of Mr. 
Wilkes; which tranſaction not being an act of the 
court, but of a ſingle judge at his own houſe, or cham- 


bers, was not, as he and the learned ſerjeant had con- 
tended, and did ſtill contend, nor could not by any 
fair and liberal conſtruction, be called a contempt of - 
the court, Ne ow if it is intended, 25 he, to hit 
1 . 
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the ground of accuſation, it muſt be by a freſh * 
and freſh affidavits“. 


Mr. ſerjeant Glynn ſaid, the propoſal had ſurprized 
him a good deal. He was totally unprepared, It was 
not the practice of the court to make ſuch applica- 
tions. He could not conſent to it. 


Mr. juſtice Yates ſaid, the error had come to his 
knowledge only a day or two ago; that there was other 
matter in the pamphlet, which was of the higheſt con- 

| ſequence to the court; and though it was not the prac- 
tice of the court to make ſuch alterations, yet in this 
very extraordinary caſe, he thought the defired altera- 
tion, both perfectly right and neceſſary. 


Sir Richard Aſton admitted, that it was not the 
practice; but this was a very particular caſe, in which 
the honour of the court was deeply concerned, | 


Sir J. E. Wilmot very earneſtly and warmly ſolicited 
Mr. ſerjeant Glynn and Mr. Dunning, to give their 
conſent to the propoſed alteration. Hz made uſe of a 
yariety of arguments, ſuch as accelerating the courſe 
of juſtice; the diſreputable idea of a ſuſpicion to the 
contrary, &c. 


% 
2 . > if a 


At length Mr. ſerjeant Glynn tn to diſcharge 
the rule. The court refuſed to agree to the motion. 
The attorney- -general (Sir F. Norton) ſaid he would 
conſent to the motion to diſcharge therule, if the 
learned ſerjeant would add to his motion, that it was 
in conſequence of the miſtake, that the name of 
Wilkes had been put in inſtead of Almon. 


Mr. Dunning ſaid, he would not agree to that, be- 


cauſe it left, by ſtrong implication, ground for a freſh 
rule, 


The part of the pamphlet which was fappoſed to have fleod- 
next in the line of offence, was that congerning the habeas 
| corpus. 
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Notwithſtanding every thing was urged from the 
bench, that great abilities could ſuggeſt, and enforce, 


ſtill Mr. ſerjeant Glynn and Mr. Tk continued 
firm in their refuſal. 


At length the judge (Wilmot) aſked Mr. ſerjeant 


Glynn, as a gentleman, to give his conſent, The judge 


and the ſerjeant lived upon terms of intimacy, and this 
requeſt being made to him, as from one gentleman to 
another, piqued the ſerjeant a good deal, who, with ſome 
warmth replied, That as @ man of honour he could not 


conſent ; for that his client had been with him the day 


before, had told him of the error, and the intention 
of the propoſed amendment, which at that time he did 
not give credit to; and had inſtructed him particularly 
not to conſent to the amendment, if it was propoſed. 
This altercation, which had laſted above two hours, 


now ceaſed; and another application was made from 


the bench. This was a requeſt, that they would move 
for a rule to ſhew cauſe, why the preſent rule ſnould 
rot be diſcharged? Mr. Dunning, who had alſo been 
a good deal Fritated; ſharply ſaid, What! a rule upon 
a rule! It is contrary to all practice. This e was 
alſo refuſed. 


Next day, Mr. Philip Carteret Webb, ſolleitor of 


the treaſuty, prepared a freſh accuſation, from a conſi- 


derable quantity of freſh matter, extracted from the 


pamphlet, with freſh affidavits of the publication, &c. 
all which were read in court ; and a motion made for 
a new rule, againſt Mr. Almon, to ſhew cauſe why a 
writ of attachment ſhould not iſſue againſt him for 
his contempt. 


The rule was granted. But Mr. Almon being gone 


into the country (apprehending the buſineſs to be fi- 


niſhed) the officers could not make a perſonal ſervice of 


the rule; and complaint of this circumſtance being 


made to the court, the following ird rule was iſſued. 
wo: Satur- 
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Saturday next, after fifteen days from the day of the Holy 
Trinity, in the fifth year of King George the Third. 


ENGLAND. Upon reading the ſeveral affidavits of 
John Topham and another, and a rule of this court 
thereto annexed; and of Robert Maſon, and a du- 
plicate of the ſame rule thereto annexed, it is or- 
dered that Tueſday next be given to John Almon, 
to ſhew cauſe why a writ of attachment ſhould not 
iſſue againſt him for his contempt. And it is further 
ordered, that leaving a copy of this rule with, and ſhewing 
the original to any of the family of the ſaid Fohn Almon, 
at the dewelling-houfe of him the ſaid Jobn . Hall be 
deemed good ſervice of this rule. 


On the motion of Mr. Wallace, 
By the Court. 


On the a pee by the laſt rule for ſhewing 
cauſe, Mr. Dunning ſtated to the court, the ſhortneſs 
of time that had been allowed the defendant to make a 
defence to the great length of freſh matter, which had 
been ſelected; and. afferted, that it was impoſſible to 
conſider of a proper defence, in a caſe of ſuch import- 
ance, which had engaged the attention of perſons of all 
ranks, without longer time. And, after very forcibly 
repreſenting the harſhneſs, and ſeeming perſecution 
in the caſe, moved to enlarge the time for ſnewing —_— 
cauſe, until the next term. The motion was granted. | 


Next month (July 176 5) the miniſtry were changed. 
And a total revolution in politics took. place, Mr. - 
Yorke, who had been appointed attorney-general, was 
deſirous of continuing this proſecution ; but the Mar- 
quis of Rockingham, who was then miniſter, being 
applied to by W. Fitzherbert, Eſq. (at that time mem- 
ber for Derby) on the part of Mr. Almon, his lordſhip 
interpoſed, and aa any farcher ene 


Some 
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Some years afterwards (in June, 1770,) Mr. Almon 
was proſecuted by information, ex officio, for ſelling a 
monthly magazine, in which was inſerted, a letter ſigned 


Junius, addreſſed to the king. Although Mr. Almon had 


not the leaſt intereſt, connexion, or concern, in the ma- 
gazine, or the writings of Junius, the jury, after much 


heſitation, under the ſpecial direction of the judge, 


(Lord Mansfield) who tried the cauſe, found him guilty, 
The ſentence was, to pay ten marks (Gl. 138. 4d.) to the 


king, and to give ſecurity for his good behaviour for two. 


years, himſelf in 400l. and two fureties! in 200l. each. 


The author of the preceding pamphlet on libels and 
warrants, wrote ſeveral obſervations upon this trial and 
ſentence. Amongſt thoſe on the ſentence were the 
following: —“ The ſentence is not only irreconcileable 
to any principle of law or equity, but is deſtructive of it- 
ſelf, or felo de ſe as a lawyer would ſay. If the man was ſo 
eriminal as to juſtify the laying him under arecognizance 
of eight hundred pounds for his good behaviour, his fine 
ought to be heavy. How diſproportionate and incon- 
fiſtent is ſuch enormous ſecurity with a mul& of 61, 
The inequality or iniquity is apparent. In ſhort, 
there was no pretence for the taking of any ſurety, in 
ſuch a caſe. But that was the ſole object; for, if he 


will print no more political pamphlets he ſuffers no- 


thing by the ſentence. The fine or immediate puniſh- 
ment is trifling. The trouble of proſecution and the 
conſequent charge of 240l. which Almon was put to, 
are the actual hardſhips. It is impoſſible to vindicate 
this ſentence in any light; and it ought to produce a 
parliamentary enquiry, a reſolution againſt exceſſive 
ſuxeties for the behaviour, and an act of parliament for 
the purpoſe. No man can give a reaſon for thisrecog- 
nizance. It is oppreſſion to uſe a mild term. In ſhort, 
it looks like an opportunity taken, to . . old 


ecke for a * publication. 
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ACCOUNT OF $OME PROCEEDINGS ON THE WRIT or 
n CORPUS, | 


IN A LETTER TO A MEMBER OF PARLIAMENT» ; 


HE right of an Engliſhman to his habeas cor- : 

pus has ever been eſteemed the moſt valuable 
part of his birth-right. Mr. Selden calls it the higheſt 
remedy in law for any man that is impriſoned—Lord 
Bolingbroke ſtyles it, that noble badge of liberty 
ce which every Briton wears, and by which he is dif- 
© tinguiſhed ſo eminently not from ſlaves alone, but 
<« even from the freemen of other countries; and 
Sir William Blackſtone terms it, © our ſecond magna 
* charta and ſtaple bulwark of our liberties.” | 


But after all the ſucceſsful ſtruggles that have been 
made to confirm this right; and although the wiſeſt 
and ableſt men have at different times modelled the 
law to what they thought the point of efficacy ; yet 
ſo it happens, that neither magna charta (which is pro- 
perly our firſt habeas corpus act) nor the petition of 
right, nor the ſtatute of Charles the IId. have given | 
adequate powers to that guardian of Engliſh liberty.” - 


Numa, a little before his death, burnt all his written 
inſtitutes and it was a maxim of the Spartan legiſla- 
tor, never to commit a law to writing; for he ſaid that 
all written laws were like cobwebs which held 
ſmall inſects faſt, but great ones broke eaſily through 
them. This opinion is ſtrongly verified by the pre- 
tences that have been found to break through the 
law of magna charta, which ſays, © nullus liber 
% homo capiatur vel impriſonetur nifi per judicium 
_ « parium vel per legem terre.” — Theſe words as ſeem 
explicit and as incapable of evaſion as words can be; 
but unfortunately the queſtion has been, what is meant 
Per legem terræ? To expound the law of the land is the 
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province of the twelve judges, who till of late years 
| were dependent on the crown, and who generally made 
the rule of government their rule of law. Magna 
charta, you know, gave no new rights, but is merely 
declaratory of thoſe which exiſted at common law be- 
fore that period. 


It will be ene l to trouble you Ay remarks. of 


| any older date than the beginning of the reign of Charles 


the firſt, when the judges were unanimouſly of opinion 
that the right of the king to inflict impriſonment, was 


fo much above the ſubjects” right to liberty, that they 


refuſed to deliver on the writ of habeas. corpus any 
man that was impriſoned, whether cauſe or no cauſe 
of impriſonment was aſſigned, if the commitment was 


per mandatum domini regis. 


The firſt conflicts eehte charles the firſt and his 


- parliament ended in the petition: of right. The ma- 


terial circumſtances which brought on that renewal of 
magna charta (for ſuch the petition of right properly 
is) were principally theſe :—<* In 1626 the King, af- * - 
ter the uſual ſupplies were granted, made a new de- 
mand of ſubſidies, which his miniſters would: fain 


have perſuaded the commons to grant: they refuſed 


not to give the money, but inſiſted on a previous en- 
quiry into grievances; the king, rather than ſuffer that 


chapter to be opened, diſſolved the parliament with a 


threat that, He would take more care of the commons 
& than they had done of themſelves, and make as ow a 
& ſhift iy himſelf as he could without them. \ 


During the ſeſſion, the Earl of Arundel had been 
commited to the Tower; as were Sir John Elliot and 
Sir Dudley Diggs; one of whom had opened, and the 
other concluded, an W of the Duke pf Buck- 
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The king to make good his threat of ifting for im- 
felf,, iſſued his writs for the levying of ſhip-money. 
They met with many an honeſt heart to reſiſt them; 
but of the lower people who refuſed to ſubſcribe to 
the loan, ſome were impreſſed into the land, others into 


the /ea ſervice; and of the members of the laſt parlia- 


ment, Sir Thomas Wentworth (afcerwards the great 
and unfortunate Earl of Strafford *) with his friends 
Mr. Ratcliffe, Sir Walter Earl, Sir John Strangeways, 


Sir Thomas Grantham, Sir John Hevingham, Sir Na- 


thaniel Barnardiſton, Sir Harbottle Grimſton, Mr. Co- 
riton, and Sir Edward Hampden, wege committed to 
various priſons ; and Sir John Elliot was thrown into 
the Gatehouſe. Of the gentlemen who were impri- 
ſoned five brought their habeas corpus, namely, Sir 
Thomas Darnel, Sir John Corbett, Sir Walter Earl, 
Sir John Hevingham, and Sir Edward Hampden; the 


judges made a great merit of iſſuing the writ, but on 


their being brought before the court they remanded 


them to priſon, after delivering their unanimous judge- 


ment, that as they were committed by the king's authority, 
and no cauſe of commitment n the court was obliged 
to remand them. 


On the calling of a new parliament the next year, 
twenty-ſix of the rank of knights, and about fifty-one 
gentlemen of. landed property, who had refuſed to pay 


ſhip money, were releaſed from their impriſonment on 


that account. 


"FRE firſt buſineſs of mie parliament was to appoint 
a committee of grievances, whoſe immediate conſidera- 


tion was the impriſonment of all theſe perſons; and the 


inſtance they choſe to proceed upon was, that of Sir 
John Hevingham and the others, who had brought 
| their habeas corpus, and after their caſe had been ar- 


* Rulhworth, Vol. I. pP. 422. 
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gued, were remanded to priſon, and the Judgment of | 


the court thereupon entered. 


The houſe reſolved, nemine contradicente, 

iſt. That no freeman ought to be detained or kept 
in priſon, or otherwiſe reſtrained by the command of 
the king, or the privy council, or any other, unleſs 


ſome cauſe of the commitment, detainer, or reſtraint . 
be expreſſed; for which by law he ought to be com- 


mitted, detained, or reſtrained. 


2d. That the writ of habeas corpus may 8 de- 


nied, but ought to be granted to every man that is com- 
mitted or detained in priſon, or otherwiſe reſtrained, 
though it be by command of the king, the Privy- 
council, or any other, he praying the lame. 


zd. That if a freeman be committed or detained 
in priſon, or otherwiſe reſtrained by the command of 
the king, the privy council, or any other, no cauſe of 
ſuch commitment, detainer, or reſtraint being ex- 
preſſed, for which by law he ought to be committed, 
detained, or reſtrained, and the ſame be returned upon 
habeas corpus, granted for the ſaid path then he 
- ought to be delivered or bailed. 


In conformity to theſe reſolutions, the petition of 


Tight was formed, and paſſed the commons; but an 


amendment was added by the lords in theſe words : 


% Me preſent this our humble petition to your majeſty, with 

% a care not only of preſerving our own liberties, but with 
% due regard to leave entire that ſovereign power where- 
« ith your majeſty is truſted for the * en. oa 

« happineſs of the people.“ 

Sir Edward Coke (ſo famed for his legal knowieilge 

and writings) Mr. Selden, Mr. Glanville, and Mr. 
Pymm were then members of the houſe of commons. 

The drift of the amendment could not eſcape their 


_ diſcernment, They law taat by the * entire reſervation 


5 Of 


35 T0 1 
of ſovereign power, inſtead of adding a new guard to the 
liberty of the ſubject by the petition of right, they 
ſhould recognize an authority in the king, to exerciſe 
that very tyranny which- they were endeavouring to 
ſuppreſs.—At a conference with the lords, theſe great 
men pointed out the nature and tendency of this reſer- 
vation of ſovereign power. —The lords gave up their 
amendment, and the petition of right was carried up 
to the throne. 


King Charles now gave the firſt public ſpecimen of 


that talent for evaſion, which contributed to his ruin 


more perhaps than any other of his unhappy qualities. 
Inſtead of the plain and ſimple form of paſſing acts 


of parliament, viz. Le Roi le veut, he uſed theſe words: 
«© The king willeth that right be done according to the laws 
« and cuſtoms of the realm: and that the ſtatutes be put 


«* in due execution, that his ſubjefts may have no cauſe to 


complain of any wrong or oppreſſions, contrary to their 
5 uſt rights and liberties, to the preſervation zobereof | be 
&« he holds 5 in I as well IN as of bis 


& prerogative.” 


The commons were ſure to be diffatisfied with ſo ridi. 
culous an attempt to rob their law of its force—They 
demanded a clear and ſatisfactory anſwer, which the 
king at length gave with that ſort of compulſion which 
creates diſtruſt inſtead of confidence, and ſcorn inſtead 
of gratitude. But fo faſt did Charles the firſt cling to 
this twig of a ſuſpending power over the writ of habeas 
corpus, that, at the cloſe of the ſeſſion, he ordered the 
_ evaſive inſtead of the real anſwer, to be inſerted in the 
Journals—He went further—He publ:ſhed many thou- 

ſand copies of his evaſive anſwer, and diſperſed them 


* Edward I. when he aſſented to magna charta, added theſe 
words, /alvo ſemper jure coronz : for which the people curſed him; 
and, in the 27th year of his reign, when the barons called upon 
him to fign it over again, they inſiſted on his leaving out taat 
obnoxious reſerration of ſalvo ſemper jure coronæ. 


T 2 | through- 
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throughout all the kingdom, totally ſuppreſſing that 

which the commons had obliged him to render At 

| the opening of the next parhament the record and pub- 

l Heation of this baſe FOE were diſcuſſed and ſtig · 
matized *, by 


The king however ſoon diſſolved this parliament, 
as he had done the laſt, in anger, and then let them 
ſee that their petition of right was a mere cobweb in 
his bands. 8 


On the morning that a prorogation was expected, 5 
the commons came to three reſolutions concerning the 
increaſe of popery, and the levying of ſhip money. 


But the ſpeaker (Sir John Finch, who a few days 
before had refuſed to put a queſtion, moved by Sir 
John Elliot) pleaded the king's command to decline 
putting the reſolutions to the houſe. At this inſtant 
the black rod gave his three taps, but the doors were 
locked, and the ſpeaker was forcibly held in the chair 
ill the reſolutions t had been read and agreed to. 


' 
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7 The refolutions were: 
' 1ſt, Whoſoever ſhall bring in innovation of Nenn or by fa- 
your or countenance ſeek to extend or introduce popery or ar- 
minianiſm, or other opinion diſagreeing from the truth and or- 
. thodox church, ſhall be reputed a un enemy to me kingdom 
and common-wealth, | 


2d, Whoſoever ſhall naked or adviſe the takibg _ levying 
of the ſubſidies of tunnage and poundage, not being granted by 
parliament, or ſhall be an actor or inſtrument therein, thall be 
likewiſe reputed an innovator in the government, and capital ene- 
my to the kingdom and common-wealth. 


zd. If any perſon or merchant whatſoever ſhall what 
| yield or pay the ſaid ſubſidies of tunnage and poundage, not be- 
ing granted by parliament, be ſhall likewiſe ke reputed a betrayer 
of the liberties of Kogland, and an enemy to Ws ſame. 
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Immediately on the adjournment, and before the 
diſſolution, nine members of parliament were ſum- 


moned before the council, of whom Mr. Holles, Mr. 


Coriton, and Mr. Valentine appearing, and refuſing to 
anſwer out of parliament what was ſaid and done in par- 
lament, were committed cloſe priſoners to the Tower; 
and the ſtudies of Mr. Holles and Sir John Elliott 
were ſealed up, the parliament ſtill fitting.—Six days 
after this proceeding the king came with an angry 
ſpeech and diſſolved the parliament.—Four of theſe 


gentlemen, of whom Mr. Selden was one, applied for 


their habeas corpus ; but their priſons were changed, 
and fo to evade the ſervice of the writ, upon every 
habeas corpus they were ſhifted from one gaol to ano- 
ther.—At the beginning of June the king wrote a let- 
ter to the judges, wherein he ordered them to let none 
of theſe perſons come before them till zhey had given 
ſome demonſtration of their civility and modefly—But after 
they had lain in priſon all the ſummer, the king told 
the judges, who attended him upon his command, 
that © he had given up the proceſs in the ſtar-chamber, 
% and left the priſoners to the judgment of the court.” — 
Accordingly the firſt day of term they were brought to 


Weſtminſter-hall, and the court propoſed to deliver 


them on their giving bail, and finding ſureties for their 
oo behaviour, —The bail was immediately tendered, 
but they refuſed to be hound in ſureties for their good 
behaviour.—-Mr. Selden, for himſelf and his fellow 
ſufferers, aſſigned reaſons for this refuſal “. They were 


| all 


* Mr, Selden's plea was this, viz, 

1ſt. The caſe here had long depended in court (and they have 
been impriſoned for theſe thirty weeks), and it had been often- 
times argued on the one ſide and the other, and thoſe that argued 
for the king, always demanded that we ſhould be remanded, and 
thoſe which argued on our . dz, defired that we might be bailed 


or diſcharged ; but it was never the deſire of the one fide or the 
other that we ſhould * bound to the good behaviour: and in the 


be 3 3 | 1 


. 


* * 


1 
all remanded to the Tower. — The proſecution againſt 
Mr. Long went on in the ſtar- chamber; that of the 
others in'the king's bench. Their plea there was, that 
as the offences were ſuppoſed to have been done in parlia- 
ment, they ought not to be puniſhed in this court or any 
other, excepting parliament, They were ruled to plead 
further, but on declining fo to do, judgment paſſed as 
if they had made no defence at all, and the puniſh- 
ment (which the judges very gravely told them was 
laid with a tender and light hand) was, „ 


Iſt. That every of the defendants ſhall be impri- 
ſoned during the king's pleaſure: Sir John Elliott to 
be impriſoned 1 in the Tower of London, ue the other 
defendants in other priſons. 


2d. That none of them-ſhall be delivered out of 
priſon until he give ſecurity in this court for his good 
behaviour, and have made ſubipisen and acknow- 


ledgment of his offence. 


3d. Sir John Elliott, inntrüch as we think him the 


greateſt offender, and the ringleader, ſhall pay to the 
king a fine of J. 2,000, and Mr. Holles a fine of 
1,000. marks; and Mr. Valentine, becauſe he is of 


laſt "UE four ſeveral days were keine for the eee of 5 
the court, and the ſole point in queſtion was, if Ballable or not; 
therefore, he now deſires that the matter of bail and of om be- 


havieur may be ſevered, and not confounded. 


2d. Becauſe the finding of faxeties. for cond n n is ſel | 
dom urged upon returns of felonies or treaſons ; and it is but an 
implication upon the return, that we are ele of thoſs mat= 


ters which are objected, 


zd. We demand to be bailed in point of right; and if it be 
not grantable of right, we do not demand it; but the finding 
of ſureties for the good behaviour, is a point af diſcretion mere- 
ly ; and we cannot aſſent to it, without great offence to the par- 
liament, where theſe matters, dich are ſurmiſed by the return, 
were acted; and by the ſtatute of 4 Hen. VIII. all puniſhments 
of ſuch nature are made void, and of none effect: Therefore, &c. 


leſs 
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leſs ability than the reſt, ſhall pay a fine of C. 500; 
and to all this all the other juſtices with one voice ac- 
corded. 


Of theſe illuſtrious patriots ſome died, and ſome 
remained in priſon till the opening of the enſuing. 
parliament, twelve years afterwards. 


The firſt a& of the glorious ali of 1640 
was, to make ſome reparation perſonally to thoſe who 
ſurvived, and to the executors of thoſe who had 
periſhed, A ſpecial committee was appointed to exa- 
mine after what manner Sir John Elliott came to his 
death, his uſage in the Tower, and to view the rooms 
and places where he was impriſoned. The vigorous 

and great ſpirit of this gentleman was tackt to an in- 
firm conſtitution of body; he had an aſthma when 
committed to the Tower. He made ſeveral repre- 
ſentations of his condition to the king, which were all 
diſregarded. At length Lady Elliott preſented a pe- 
tition, with a certificate of the phyſician, to ſay, that 


he could not live many days unleſs permitted to go 


into the country, or at leaſt to be removed into a 
wholeſomer apartment in the Tower: (for it ſeems 
he was put into a low, damp room near the Thames.) 
Lady Elliott was attended by twenty peers of the firſt 
diſtinction, who offered to be bound in /. 20,000 
each for his appearance, when the term of ſuch re- 
laxation as he might be indulged with ſhould expire. 
But the king was deaf to their prayers, and Sir John 
Elliott died in leſs than eight-and-forty hours after 


the fruitleſs application 5 155 wife and friends *. 
| I have 


* th article of the 8 preſented to King Charles, 
iſt December 1041, | | 


The impriſonment of the reſt, which refuſed to be bound, ſtill 
continued, which might have been perpetual, if neceſſity had 
pot the laſt year brought another parliament to relieve them; one 
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I have been the more particular in theſe facts, be- 
odio they ſhow how little any written law avails, 
when the execution of it is entruſted to arbitrary 
men; ſince the very members of parliament, who 
framed the petition of right, to render every ſubject 
ſecure in the claim to his habeas corpus, were them- 
ſelves denied all benefit of that law. The judges, 
who were ſworn to fulfil it, aſſumed a juriſdiction over 
parliament itſelf, in order to defeat every end and pur- 


Poſe of that clear and poſitive ſtatute. in ſupport of 


univerſal liberty. 


The next period in which the habeas corpus came 
in queſtion was the reign of the ſecond Charles. — The 
practice in his father's time of removing priſoners 
from one gaol to another, and ſtanding out the diffe- 
rent writs before an attachment could iſſue, produced 
the famous ſtatute in the ziſt of Charles the IId. 
called the habeas corpus act f. This act cuts off all 
the proceſs of intermediate writs, and brings a priſo- 
ner before the court upon the ſervice of the firſt writ. 
It obliges the chancellor and all the twelve judges to 


of whom, (Sir John Elliot) died by the l and harſhneſs of 


his impriſonment, which would admit of no relaxation, notwith- 
ftanding the imminent danger of his life, did ſufticiently appear 
by the declaration of his phyfician ; and his releaſe, or at leaſt 


| his refreſhment, was ſought by many. humble petitions. And 


his blood ſtill cries either for vengeance, or repentance of thoſe 
miniſters of ſtate, who have at once W the courſe, both 
of his majeſty's juſtice and mercy. 


* 


+ On the ſtate trials, during the plots and conſpiracies ſo fre- 
quent in that reign, it was the practice to impriſon perſons whoſe 
evidence might be neceſſary to detect the guilt of ſuch as they 
wanted to fave; or to prove the innocence of ſuch as they want- 
ed to convict; and the method taken, was to take up theſe peo- 
ple, either for real oz ſuppoſed crimes z and then, by changing 


their places of confinement, and by ſtanding. out the different 


writs of habeas corpus, to detain them in priſon till thoſe trials 
were over, on which they deſired to ſuppreſs their evidenge. 


grant 


„ 


grant the writ in vacation time; and it prevents all 
perſons under reſtraint from being removed from one 
priſon to another. Whereas the habeas corpus at 
common law iſſues from the king's bench only. In 
term time, it is applied for by motion to the court, 
on ſtating ſome probable grounds to ſhow, that the 
party is detained without juſt cauſe. In vacation it 
iſſues by fiat from the chief juſtice, or other judge of 
the king's bench, before whom it is returnable. But 
the ſtatute, whilſt it cuts off the powers of evaſion 
and delay, removes likewiſe all pretences to diſcretion 
in the judge; for inſtead of allowing him any right to 
deny, he is compelled under the impreſſion of a penalty 
to grant the writ inſtantantcouſiy.— The habeas corpus 
act was therefore received as a new æra in the hiſtory 
of Engliſh Liberty, as it ſeemed to reduce from theory 
to practice all thoſe declaratory rights to perſonal free- _ 
dom, which magna charta and the petition of right 
had aſſerted in ſtrong but unavailing terms. We 
ſhall quickly fee how ingenuity, not force, has been 
emplo;ed to break the web of this ſacred and im- 
portant law, „ 


In 1704, on the famous caſe of Aſhby and White, 
the ſubjeR of habeas corpus was much agitated ; the 
writs then iſſued were marked per ſtat. 31ſt, Car. II. 


5 but eleven of the judges held the ſame opinion of a 


commitment of the houſe of commons, which the 
Judges of the preceding reign held of a warrant per 
mandatum domini regis. Lord Chief Juſtice Holt ſingly 
differed from the reſt; but the ſolidity of his argü- 
ment, the ſoundneſs of his learning, and the intrepid 
ſpirit which that great man exerted againſt the violent 
proceedings of the prerogative lawyers, and tory 
leaders of the houſe of commons, not only raiſed him 
to the higheſt degree of public eſteem, but carried 
along with him the general ſenſe of the people, and 
the judgment of the houſe of lords, 

l | Among 
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4 their mercy, which God forbid!” Lord Mansfield 
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Among the peers he was particularly ſupported by 


| Lord Somers, Lord Wharton, and the Duke of De- 


vonſhire.—In the houſe of commons by Sir Joſeph 
Jeckyll, Mr. Cooper, afterwards lord chancellor, the 
Marquis of Hartington, and Sir Robert Walpole. 


The repreſentation made by the lords was compoſed 
by Lord Somers, as was the reſolution which their 


Jordſhips paſſed upon this occaſion ; it is conſonant 


to thoſe reſolutions which preceded the petition of 


right, but more conciſe ; being thus expreſſed ; 


'ResoLveD, That any Engliſhman, who is impri- 
ſoned by any authority whatſoever, has an undoubted 


right by his agents or friends, to apply for, and ob- 


tain a writ of habeas corpus, in order to procure his 
liberty by due courſe of law. 


A new revolution in the ſyſtem of habeas corpus 
took place on the acceſſion of Lord Mansfield to the 


Ration of lord chief juſtice of England. His lordſhip 
began the innovation on the following occaſjon :—A 


writ of habezs corpus was granted by Judge Foſter 
in vacation time, on the application of the friends of 


the Counteſs of Ferrers, who was confined, and in 


danger of periſhing by the cruelties of her huſband. —. 
Lord Ferrers treated the writ with contempt.—The 
writ being returnable on the firſt day of term, an at- 
tachment againſt Lord Ferrers was moved in open 


court. Sir Michael Foſter immediately ſpoke to his 
having granted the writ, and approved the motion of 


attachment. Lord Mansfield heſitated, but on that 
day ſeemed to have no doubt but this: Whether the 
attachment of a peer would not be a breach of privilege ; 
Fofter inſtantly and ſharply replied, © it was a e 
4 the peace, and thereſore no privilege was in the caſe :? 
I it was ſo (ſays he) that peers were privileged in 
& 2 caſe where liſe's in danger, our lives would all be at 


required 
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required three days for conſideration before he gave 
his judgment (this was a dreadful interval of danger 
to Lady Ferrers, and anxiely to her friends). On the 
fourth day Lord Mansfield delivered his opinion, 
which was, That this caſe did not come within the 
<« ſtatute of the 31ſt of Charles the ſecond ; that his 
« brother Foſter had granted the writ improperly, 
« and no proceedings could iſſue upon it, and if the 

court agreed with him, the writ ought to be quaſu- 
«© ed; but that the perſons who applied for it were 
„ intitled to the writ of habeas corpus at common 
&« Jaw, and if ſuch was applied for, he ſhould grant 
« it, —The habeas corpus act (he ſaid) was framed to 
correct a particular abuſe in the reign of Charles 
« II. which abuſe is ſtated in the preamble.—AIll the 
“ perſons named in the act are ſheriffs, gaolers, and 
ce their under-officers.— All the regulations go to 
< commitments by warrant for crimes, or ſuppoſed 
cc criminal matters: but there is not a word, nor an 
ce intimation of its making any deviation from the 
ce habeas corpus at common law, in caſes of private 
ce detention, without any legal authority, where there 
« is no crime alledged, nor any warrant of commit 
& ment. In the noted caſe of Aſhby and White, 
<« when all the powers and all the operations of the 
« writs of habeas corpus, were conſidered by many 
« great and able men of alt parties, and of all difs 
ec tinctions, it was not adjudged, that the habeas cor- 
ce pus act extended to all caſes of. impriſonment 
c whatſoever; it was adjudged, wot to extend to the 
c caſe of a commitment by order of the houſe of 
© commons.——There are penalties inflicted on the 
„ judges in caſe they do not iſſue the writ; and on 
«© ſheriffs and gaolers, and other officers, in caſe they 
& do not obey it. Thus the habeas corpus act, though 
« remedial in its object, is inforced wholly by penal- 


6 tie It" 18 * as to its executive parts, a 
mere 


mere penal law: this court can extend no penal law 
further than the letter of ſuch law warrants. This 
act lays no penalty but on judges who refuſe the 


« writ, and on the officers of the law who detain 


6“ perſons that have been committed for crimes or 
« ſuppoſed crimes vpon warrants. It lays no penalty 
* for the detention of any perſon where there is no 
„ crime nor ſuppoſed crime, nor.any warrant of com- 
ec mitment. As he thought, therefore, the writ granted 
ce by Mr. Juſtice Foſter was not within the BI, no 
attachment could iſſue upon | 


Mr. Juſtice Denniſon, (who was a mere ſpecial 
pleader, and of an underſtanding very well. adapted to 
that branch of his profeſſion) concurred with Lord 
Mansfield, but ſeemed to reſt more on the want of a 
precedent to attach a peer in that caſe, than in any 
reaſoning on the defect of the habeas corpus act. 


Foſter, on the contrary, maintained the propriety 


of the writ that he had iſſued, and that the caſe in 


queſtion certainly came within the meaning, and within 
the known execution of the habeas corpus act. It is 
true (he ſaid) © the preamble and the general provi. 
&« fions of the act go to commitments upon warrant for 
6 real or ſuppoſed crimes; but the title of it (which 
& is alſo an indication of its meaning) is general; tis 


Fan aft for the better ſecuring the liberty of the ſubject; 


* and there are words that authorize the general ap- 


Wo pellation of it; for in the firſt enacting clauſe it is ſaid, 
„ That © whenſoever any perſon or perſons ſhall bring 
_ * any habeas corpus directed unto any ſheriff, or ſhe- 


« riff's gaoler, miniſter, or any other perſon whatſoever, 
& Se.“ It ſeems then clear, that as the writ might be 
& girefted to all perſons whomſoever, it ought to be 


te obeyed by all perſons whatſoever who kept any one in 


e unlawful cuſtody, We are not to ſuppoſe that the 


106 Jegiljayure | in an act for the better a the liberty of 
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cc 
E 


_ ingly. 


154901 
the ſubjett meant to give a remedy to ſuch as are ac- 


cuſed of crimes, and deny it to thoſe who had no 
crime imputed to them. But, if the operations of 


the act are to be ſo narrowed, beſides the latitude 
given to domeſtic tyrannies of all forts, a govern- 
ment that may be diſpoſed to arbitrary 1m priſonments, 


needs only to omit the allegation of a crime, and 


the form of a warrant, then will the ſtatute of ha- 


beas corpus be rendered uſeleſs. In the caſe of Aſh- 


by and White, eleven of the judges were of opinion, 
that perſons committed by a warrant of the houſe of 
commons could not be delivered by the habeas cor- 
pus act, becauſe thoſe eleven judges thought, that 
the court had no juriſdiction over an act done by the 


houſe of commons. — But there is no trace of any 


ſuch opinion being then held, as that the habeas 
corpus act did not extend to every caſe, and over 


every perſon, that is amenable to the juriſdiction of 


this court. The writs then iſſued were all marked 
per ſtat. 3 1. Car. II. lord chief juſtice Holt granted 
thoſe writs, whoſe opinion is on record, and does 


his memory great honor. The ſame opinion Was 


held by lord Somers, lord Cowper, ſir Jeſeph Jekyll, 
with all the friends of liberty. and the conſtitution. 
My own judgment in this matter is not a little 
ſtrengthened by the contrary opinion being held by 
the earl of Oxford, lord Bolingbroke, and others, 
who carried high the prerogative of the crown; who 


overturned the whig intereſt; and who endeavoured 


to defeat the proteſtant ſucceſſion. —But what weighs 
moſt on my mind, and what I think ought to rule 
the court, is, that we have now no right to alter the 


courſe of law, which has run in the ſame channel 


from the year 1679 to the preſent hour. Every 
writ of habeas corpus iflued fince that time has been 
marked per ſtat, 31 C. II. and executed accord- 


85 cha 


what will become of the rights of the ſubject? 
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* Conſuetudo legum eſt interpres. 
„ We have the practice of near a century for the 
t liberal and rational conſtruction of this act; and 
« practice ought, if ever, to be our guide, when it co- 
« incides with reaſon and humanity, and when it en- 
« forces the ſpirit, without contradicting the letter of a 
e law, which bears the title of, An act for the better 
« ſecuring the uberly of the fubjeca.” | 


Sir Edward Wilmot (ſince chief juſtice 15 the com- 


mon pleas) inclined to Foſter's opinion, but having ſome _ 


doubt upon the matter, he withdrew from the bench. 
In this manner judgment was given by lord Mansfield 


and judge Denniſon; and thus all caſes of private im- 
priſonment, however violent or cruel, were totally ex- 
| empied from the benefit of the habeas corpus act. 


Some time as there was 2 writ wowed; in the king” 8 


bench to bring ſome impreſſed men before the court. 
There being no crime nor warrant of commitment, 


lord Mansfield, in purſuance of his late doctrine, de- 


nied the writ according to the ſtatute, but granted one 


at common law. Extenſive as the powers of preſs- 
warrants are, and the habeas corpus act not allowed to 
apply to in that caſe, there was a pretty general alarm *. 


Lord Mansfield however thought proper, if the writ of 


habeas corpus was diſobeyed, to make a rule of court 


to be ſerved upon the officer; and this is what Sir Wil- 


Ham Blackſtone means by ſaying, that “ in ſubſeguent 
e times the habeas corpus ali has reduced the method of 


e proceeding on theſe writs (though not within the reach of 


in the courſe of the proceeding Lord Mansfield put a queſ- 
tion, which was anſwered in another queſtion by Sir Michael Foſter, 


If (fays his lordſhip) in times of war every ſoldier and every 
ſailor, that has been impreſſed, -may come here and demand his 


: diſcharge, what will become of the ſtate ?—If (ſays Foſter) an 


impreſſed man is to be denied the remedy of. Habeas. FOEPUSs 


that 
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cc that flatute, but iſſuing merely at the common law) to the 
true ſtandard of law and liberty 4.” An attachment, 
you know, may follow the diſobedience of a rule of 
court. This rule of court therefore may be as quick 
remedy as the act itſelf. But unfortunately a rule of 
court is not a writ of right; it has no proceſs but what 
flows from the will and diſcretion of the court; which 
is not (if I may preſume to differ from judge Blackſtone) 
the true Englith ſtandard of law and liberty. 


This rule of court did not however quiet the appre- 
henſions that were raiſed upon Lord Mansfield's con- 
ſtruction of the habeas corpus act. Mr. Pitt. and Mr. 
Pratt (now Lord Camden) took the matter up in parlia- | 
ment, and propoſed a new bill to enforce and invigorate 
the old one. It paſſed the commons, but was thrown 
out by the lords. The lords however (on the motion of 
the Earl of Hardwick) ordered the twelve Judges to 
Prepare another bill of the ſame 1 im port and tenor. 


The judges never obeyed this order. Foſter indeed 
prepared a new bill, but age and infirmities grew upon 
him, and he was prevailed upon not to bring it for- 
wards. The draft is {till in being; *tis in the hands of 
his nephew, a very worthy gentleman, who inherits the 
principles of that upright, firm, and 
judge, Sir Michael 8 | 


You may wonder, perhaps, that Lord Chatham did 
not renew this ſubject on his return to office and 
power; tis pity he forgot it: for if that great man, 
amidſt all his tranfient acquiſitions of dominion and 
glory, had beſtowed one mite on the conſtitution, that 
mite would grace his memory more than all the laurels 
on his tomb. 
I on a committee of the houſe of commons to enquire into the 
Late of private mad-houſes, it appeared, that the friend of a 


perſon confined upon a falſe pretence of lunacy, applied to Lord 
Mansfield for a writ of habeas corpus, Which was refuſed, x 
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* is high time that I ſhould bring this long and te- 
dious letter to a concluſion, but I hope you will forgive 
me for endeavouring to ſhow you to what a ſkeleton 
Lord Mansfield has reduced our habeas corpus act. 
When Lord Bolingbroke exulted in the pre-eminence 
which that law gave him above all other freemen, he 
ſuppoſed it an univerſal, not a partial remedy, demand- 


able of aides Judge, at ine; hour, and od 1 5 Britiſh 
ect. 


In the lords etathranee 1704, you will find! the 
following paragraph: © The habeas corpus abt, in times 


-*© of imminent and viſible danger, was in the late reign 
* ſuſpended by atis of parliament for ſome ſhort time, and 


* yet (ſo ſacred was that law held) that theſe alis paſſed 
« with great reluctancy, and one of the arguments, that 


« prevailed moſt for agreeing to that temporary ſuſpenſion, 
ee was, that it would be unanſiverable evidence to all future 


«© 7imes, that this act could never be ſuſpended afterwards, 
« by any less e than . . the "whole te 


“ giſlature. gy: | "oy 


f 


Ina later reign (and i in better times "Bn theſe) an 


Engliſh prime miniſter induced the parliament to ſuſ- 
pend the habeas corpus act, for the fingle purpoſe of 


keeping Sir William Wyndham in the Tower, whoſe 
weight and abilities had become formidable in the houſe 
of commons. But if the bill paſſes with a ſuſpending 
clauſe in Ireland, your miniſters will want no law to 
impriſon whomſoever they pleaſe, and may do of right 
what Charles the Iſt. did by violence. Reaſons of ſtate 
lie in the breaſts of miniſters; they may always pretend | 
exigencies of ſtate, whether they exiſt or no: this ſuſ- 
pending power will be a ſword of Damocles in their 
hands, to be dreaded moſt by thoſe who are moſt diſ- 


tinguiſhed by the brilliancy of their parts, the ſound- 


neſs of their principles, and the Integrity of their 
8 N 5 e 
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| But this. i is not all the miſchief : for in "RO they 
kave the benefit of habeas corpus at common law, 


which is at all times a ſure though ſlow remedy, and, 
= peradventure ir ſhould be the will and pleaſure of the 


chief juſtice to enforce it by a rule of court, may be 
ſpeedy and efficacious. But habeas corpus, though a 


writ of right, is not a writ of courſe; pretences may 


be found to excuſe a denial of it; and if the miniſters 
of the crown, with the ſanction of law, ſuſpend the 
ſtatute, the judges will plead the ſame authotity for the 
ſuſpenſion of common law. 


I am, c. 


p. 8. The habeas corpus act has long wanted repara- 
tion and amendment in the Engliſh parliament. I 
have often wiſhed for one of theſe things to be done: 


Either to bring out the draft that was prepared by 


Mr. Juſtice Foſter, and take that for the JIG. of a 


new law ; 


Or to ſtrike out the preamble of the won corpus 
act, and take the reſolution of the lords in 1704, that 


se Whereas the writ of habeas corpus may not be de- 


cc nied, but ought to be granted to every man that is 


c committed to priſon or otherwiſe reſtrained, be it 
* 'enated, &c. &c.”—Then apply all the penalties 


and proviſions, together with the exceptions of the ha- 


beas corpus a&, 


And to direct a arcevetiitg by 125 like Lord Mans- 
field's rule of court, to enforce at all times, and in all 


caſes, an immediate obedience to the writ, 


e ON: CnanLis Id. 
25 Provided alſo, and be it further b by the 


cc authority aforeſaid, That it ſhall and may be lawful 
© to and for any priſoner and priſoners as aforeſaid to 


© move and obtain his or their habeas corpus, as well 
7 = U c out 
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e gut of the high court of chancery, or court bf exche- 
% quet, as out of the courts of king's bench or common 
& pleas, or either of them; and if the ſaid lord chan- 
4 cellor or lord keeper, or any judge or judges, baron 
* or barons for the time being, of the degree of the 
« coif, of any of the courts aforefaid, in the vacation 
* time, upon view of the copy or copies of the war- 
* rant or warrants of commitment or detainer, or upon 
* oath made that ſuch copy or copies were denied as 
e aforeſaid, all deny any writ of habeas corpus by 
ce this act required to be granted, being moved for as 
« aforeſaid, they ſhall ſeverally forfeit to the priſoner 
© or party grieved, the fum of. five hundred Res 
6 to be recovered in manner aforeſaid,” -— 09 


- Oxnsznv4Tton, The penalty of gool. is forfeited in 
caſe the habeas corpus ſhould be denied to the party 
 grieved as well as to a priſoner. An expreſſion, which 
clearly proves that the benefit of the act was meant, as 
it was originally conſtrued and emen to all perſons 
9 as by reſtraint. ene e 


* 


1 2 * 1 - - * 
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In 0 month of Match, 1760 "Me. FOO WH6 bas at that 
time firſt lord of the treaſury, and chancellor of the exchequer, 
opened his ſtatement of the finances of the country, in the houſe 
of commons. And one of the miniſter's friends publiſhed a 
copy ef that ſtatement; or the fubſtance of it, ſo far as related 
to a matter of account, in the newſpapers. This fate mem was 
ſeverely animadverted upon, in a pamphlet, which was much 
read at that time, entitled the Budget, 


The following is the STATEUNNr, As publiſhed in the Naws- 
7 Payxzs of March 20, 1764. 4-3 


1 is 0 great pleaſure that I congratulate the 
public on the diſappointment of thoſe, who, by 
keeping their money from coming to market, by 
| emo the ſubſcription of the navy bills, by circu- 
=_ - lating _ of a loan and a new R ry, and other 


= | Tm arts 


1 


K „ 


arts of the ſame kind, hoped to | profit * ths : public 
diſtreſs, 


The ſtate of the ſupplies, and the ways and means 


For th! s year, have now been made public; but as the _ 


exact ſums may not be in every body's hands, 1 
thought it might be agreeable to you to be enabled to 
furniſh your readers with an account of them, which 
I belieye is tolerably correct. 


Of the unfortunate debt cone during the 
laſt war, the government will this yons pay off 
2,771, 507 1. 138. as VIZ. 


„ d. 

German extras — 500,000 © © 

Navy debt - — 650,000 © © 

Army extraordinaries — 987,434 15 6 

. Deficiencies of land and malt 30o, ooo © o 
Dedommagement᷑ to the a WE. I, 

_ Heſſe $0,000 o © 


Deficiency of fands to be replaced 
to the ſinking fund — 147,593 18 © 


Deficiency of grants for 1763 129,489 o o 
Advance in n conſequence of addreſſes 42 35⁰ 0.0 


: are 867 1 3 6 
433 he peace eſtabliſhment for the navy, wich is 
the moſt conſtitutional force, and the beſt urity 
for Great Britain, is much enlarged, amounting to 
I,443,5681. 118. gd. the ſame number of ſeamen be- 
ing retained in the ſervice as was voted laſt year, and 
_ I00,000], more than uſual being employed in ſhip- 
building, in order to keep our navy on a n to 
be reſpected by all Europe. 3 


The eſtabliſhment of the army 1s not. inovenidy it 
is even leſs, and the ſtaff much leſs than at the laſt 
peace; for though the whole ſum is 1,509,313 J. 148, 
: n gs | 2 | oy yer | 


* 


— — — — — 
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| yet it is to be obſerved, that the forces, ordnance, 
and ſtaff in America, are 295,8331. the half. pay liſt 

158,2501. and Chelſea Hoſpital, &. 122,1251. The 

two laſt articles of which are deducted, 0G Pur 

the tail of the war. 


The miſcellaneous articles of expences | amount to 
295,354 l. 28. viz. i 
Government of Nova Scatia — i: 5,703 TY 


0 

Ditto Weſt Florida — 65.700 © 0 
Ditto Eaſt Florida — 5570 © © 
Ditto Georgia — — _ 4,031 8 0 
Militia — — 80,000 o o 
African forts 8 20,000 © 0 
Foundling hoſpital _— 39,000 © o 
Princeſs of Brunſwick's fortune — 80,000 o o 
Subſidy to the court of Brunſwick 43,901 © © 
Britiſh Mufeum © „ R000 0:0" 
Mr. Blake — „ @ 
General ſurvey of America — oc 
Ln the ſtreets — 5,000 Oo = 
C. 295,354 2 © 


Beides this the government found 1,800,000 of 
exchequer bills at ſuch a diſcount, as to weigh down 
with them the whole building of public credit. | 


* Thy they have provided for, by transferring one 
aid of them to the Bank for two years, with a 
reduction of a fourth part of the intereſt on them. 


The other 800,000 old exchequer bills are to be 
Paid off by iſſuing new ones for the like ſum. 


So that *. whole ſtate of the ſupply is this : 


Debt paid — L. 2,771,867 13 6 
Exchequer Bills — 1,800,000 0 o © 
3 for the navy — 1, 443,568 11 9 


. 


| Carried over | „. 6,015,436 5 3 
5 8  Brocght 
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Brought over — — 75 6,015,436 5 3 | 


| Eſtabliſhment for the army 18,509,313 14 © 
Miſcellaneous articles - — 293,333 0 0 


C. 7,820,102 19 3 
To raiſe this large neceſſary ſum, the government 


| hath not oppreſſed the ſubject with one additional 
tax : it hath not encouraged the ſpirit of gaming by 
accepting a lottery, or taking to itſelf the not un- 


pleaſing power of diſpoſing of tickets, . „ 


and ſubſcriptions. 


It has avoided going to market for money, at a 
time, when, though it might have been advantageous 
to individuals, it muſt . been very detrimental to 
the public. 


The ways and means are ſaid to be theſe 3 


Land- tax and malt - —— - C. 2,750,000 0 © 
Exchequer bills taken by the Bank 1,000,000 
New Exchequer bills to be iſſued 800,000 © ©. 
Of the Bank for the renewal of their ne mo 
contract, which is by much the 
moſt beneficial bargain for the 
public which was ever made with 


O 
O 


them — — 110,000. © © 
Savings under the head of extras 165,558 3 © 
_ Militia money | — 150,000 © © 
Annuity fund, 1761 3 3,497 9 9 


To this account, and for the publie 
ſervice, the preſent government has 
brought to account what had ſo long N 
been unaccounted for, ſo long a diſ- „„ 
grace to the ſervice, and the reproach PE MW 
of adminiſtration, iz. N | 
The ſaving of non- effective men, ; 
_  Whigh in the preſent year is 140,000 © © 


—— 4 8 


Carried over F. 5,117,055 12 9 
| e 63s. Brought 


— . — —-— —— 


= have e it an. 


- a * 
7 


e J | 

Brought over. - „ 5,117,055 * 
To this the bounty of the king, Who 
having delivered his ſubjects from 

the calamities, thus ſhews his ear- 

neſt wiſh to deliver them from the 
burthen of the war, has added, be- 

ing” the produce of the French 

- prizes taken before the parame 
of war — 700,000 © © 
The king has freed the -ibtic . 
from the expence of all the new 
governments except that of the Flo- 
ridas (N. B. By giving them up.) 3 
And to make up the deficiency, the 
government has taken, with pecu- 
liar propriety, from the ſinking 
fund (which was increaſed this 
+, year 391, eool. by an addition of 
- 1,400,000lb. of tea, having, by 
means of the cutters, been brought _ | 

to pay the duty) the ſurplus of that 


fond se erm #2008009 Q. 0 

3 — 

So the total of the ways and means is 7581705 5 12 9 
The total of ſupply — 7820, 0 19 3 


It 1s true, that the whole ſupply is ſaid to be 
3 1 58. 10d. and by this account it amounts 
only to 7, 820, 102 l. 198. 3d. But as this deficiency | 
is not quite 21. and proceeds from the omiſſion of 
ſome ſhillings in the larger ſums, which were omitted 
at the time of taking them ann, it is e to 
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INSCRIBED TO THE Ae WHO THINKS * 


Br DAVID HARTLEY, ESQ, 


Banale tuos quamvis FAUSTINE' Lbellos 
Non mult poterunt, una litura poteſt. 


\BSERVE, that the adminiſtration has conde- 
ſcended, by an advertiſement in the public pa- 
pers, to explain the Budget to the meaneſt capacity ; ; 
I ſuppoſe they are ſo proud of their performances, 
that they think the like was never done before; and 
to be ſure the · vonders of the Budget muſt needs make 
the ignorant ſtare, and admire the tranſcendent talents 
of the miniſtry, who have advertiſed ſuch miracles; 


That the adminiſtration ſhould ſubmit to fo humiliat- 2 


ing a condeſcenſion, to catch at a little popular ap- 
lauſe from the ignorant, is not ſurpriſing; when it is 
conſidered how very low they are fallen in the public 
eſteem ; but really they ſhould at leaſt have confined 
themſelyes within the bounds of truth, To ſay that 
they have paid off a great deal of the debt contracted 
in the late war, is a miſ-repreſentation; that the 
eſtabliſhment of the army is leſs than after the laſt 
peace, is not true; that the ſinking fund has been en- 
creaſed 391, oo0l. by the ſmuggling cutters upon 
1,400,0001b. of tea, is falſe, inconſiſtent, and impoſ- 
fible. . Yer I ſhould not think it fair to charge the 
_ adminiſtration upon news-paper intelligences, if the 
ſame doctrines had not Ms Pry and MEE 
countenanced. | 


I ſhall follow the order of this miniſterial adver- 
tiſement, with a few notes upon the following articles, 
VIZ. | | Ks. 

Debts paid off, =”: 
Effabliſhment of the army. | | We 
„„ Eſtabliſh- 


— —— I nn > > mags — — 
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Eſtabliſhment of the navy. t 
Enereaſe of the Cuſtoms from the ſmuggling cut- i 

ters. 8 'v 
The anticipation of the ſinking fund. 5 ſ 


This miniſterial advertiſer, to have dealt impartially, 
ſhould have let us know that nothing has been done { 
this year, during the adminiſtration of our very labo- 

rious chancellor of the exchequer, but what always _- 


comes of courſe in the routine of office, and was very 1 
ſucceſsfully accompliſhed the laſt year, by a gentleman h 
who never pretended to any great ſkill in finances. ti 
Army extraordinaries of the preceding year, dedom- d 
magements, deficiencies replaced to the ſinking fund, n 
deficiencies of the grants of the preceding vear, to- = % 
gether. with deficiencies of land and malt, which are m 

ſo pompouſly called debts contracted in the late un- 2- 
fortunate war, are all of them articles provided for as ot 
they ariſe, almoſt annually from the revolution, and rx 
particularly to a much greater amount the laſt year tie 
than the preſc nt. As to the navy debt, above a mil- ar 
lion and a half uſed always to be provided for, during fr 
the war, but the laſt year, it was all thrown upon th 
the ſinking fund, and * i preſent miniſter 8 re. 
there this FFT | of 
But when the current expences between one year fir 
and another, are called by a name that never was | 
thought of for them before, viz. debts, one would not it 
ptoſtitute a ſerious argument for an anſwer; the only ter 
reply they deſerve is the argument ad homines, to tell of 
them that even according to their own pretenſions, al 
they have not done ſo much as their neighbours. de 

: - However, at all adventures we have a right to expect, ve 
© - that thoſe who boaſt of having diſcharged a large por- Ro 
tion of the unfortunate debt, will. leave no debts or bi 
deficiencies, on account of the ſervice of that very the 
year when they make this boaſt; yet I fear the miniſ. fur 


A 


ter (whoever he may be in October) will find the fink- 
ing fund half a million in arrear. We are ſure he 
will have 800,000]. of exchequer bills iſſued in this 
ſeſſions, to provide for next winter : and the miniſter 
in the year 1766 will have to diſcharge, the million 
advanced by the bank to the preſent miniſter, for the 
ſervice of this miraculous year. 


Our panegyriſt has choſen but ill to actibs ſuch 
ridiculous pretenſions of merit to his patron, while he 
has under this very head of debts paid off, left unno- 
ticed the only truant ray of œconomy that has wan- 
dered from the exchequer. The army extraordi- 


naries, verified and allowed this year, amounted to 


987, 434 1. 158. 6d. 2-1 1ths. Now ſome other ſlovenly 
miniſter would have indiſcreetly thrown in the odd 
2-Iiths of a farthing, to have made a round ſum, with- 
out dreaming of this hair-breadth eſcape from bank- 
ruptcy ; but happily for us, our vigilant adminiſtra- 
tion, upon this emergency, ſummoned all hands aloft, 

and with aſtoniſhing labour, œconomy, expertneſs in 
fractions, and higgling with a /quis for 2-11ths of a far- 
thing, have diſcharged an immenſe load of debt, and 
redeemed their country from bankruptcy. The ſaving 
of courſe goes to the ſinking fund, which, upon the 
ſtrength of it, is mortgaged for two millions. 


When this great boaſting is made of debts paid off, 
it only ſerves to remind us of what more able miniſ- 
ters have done, and thereby to make the pretenſions 
of the preſent adminiſtration the more ridiculous. If 
a miniſter would acquire the merit of paying off the 
debt, it muſt be done either by improving the re- 
venue, or by leſſening the intereſt of the debt. Sir 
Robert Walpole improved the revenue in many 
branches, and would have done it in more; he ſettled 
the funds, and reduced intereſt, ſo as to get a ſinking 


fund, which url his adminiſtration produced above, 
_ 20,000,0001, 
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20,000,090 l. with part of this he reduced the national 
debt, and with the remainder he provided for ſuch 
extra-ſervices, as muſt otherwiſe have created new 


debts, or have kept the land- tax at four ſhillings in 


the pound. Mr. Pelham enereaſed the revenue by ju. 
dicious regulations upon many branches, and added 
600,0001. a year to the ſinking fund by the enen 


of intereſt, 


Now let us fee what en miniſters have done 
the ſtocks have fallen 10 per cent. under their adminif- 
tration; (though they riſe upon every rumour of a 
change) ſo that there is no chance of any reduction; 
and the finking fund was diminiſhed 250,000 1. per 
annum the laſt year, which defect the miniſter of the 
preſent year has adopted, inſtead of applying a reme- 
dy; ſo that their handy work has been, to raiſe the 
rate of intereſt, and to impair the ſinking fund, in- 
ſtead of raiſing the ſinking fund and lowering intereſt, 
Oh ! but they ſay, former miniſters had a large ſcope, 
but every fund of improvement is exhauſted now ; I 
reply, that the ſame ſuperiority of talents and labour, 


which ſet Sir Robert Walpole and Mr. Pelham above 


their perſonal rivals, in their own times, would have 
held in deriſion the little pride and vain boaſting, of 
modern temporary miniſters, who think to rival their 
fame. Beſides, it is very apparent that modern miniſ- 
ters take a malicious delight in dwelling upon the 
public calamities and diſtreſs ariſing from the war, and 
.zoſulcing their country under them, in revenge for 
our having put the conduct of public meaſures into 
other hands than theirs; thinking that when the next 
war breaks out, we ſhall juſt have ſmaried enough 
for the glories that are paſt, to make us leſs refrac- 
_ tory under their future ignominious adminiſtration. 


As to the eſtabliſhment of the army, that is not a 
| | meth of pence and farthings, but a ſtate queſtion 


— of 


of ſecurity at home and dignity abroad; therefore 1 
do not inſiſt any farther upan the argument, that the 

expence pf the army this year is 1,500,000). whereas 
upon the average of the late peace it was but 1,260,000, 
than to ſuggeſt that the miniſter has no right to ſay it 
is leſs. An over - proportion of officers to men upon 
the eſtabliſhment, is certainly the true policy for 2 
country which has concluded a peace hollow, and 
unlikely to be permanent. This doctrine I know is 
favourable to miniſters ; but thoſe miniſters who do 
not think this country to be in peril of another war, 
have no right to that argument ; and therefore they 
ſtand convicted of approving it, becauſe it enlarges _ 
their patronage with more commiſſions to beſtow; 
eſpecially ſuch of them as have at any time ſhewn 
reluctance to a plan of advancing to each yacant com- 
-miſfion from the half-pay; or haye adviſed the dif- 
miſſion of officers, without 1 1mputation upon their mi- 
litary conduct. 


But much merit is claimed from the expence be- 
ſtowed upon the navy by a great number of men 
employed in the ſmuggling cutters. Now I confeſs, 
to me it ſeems, that however conſtitutional a large 
marine may be, we run leſs riſque by a more moderate 
proviſion there, becauſe ſailors diſmiſſed from the pub- 

lic ſervice do ſtill continue ſailors, in the merchant 
ſerviee, and are always ready at hand when a war 
breaks out. But let me aſk, whether a little attention 
would not be well-beſtowed upon our ſhips them» 
ſelves, which, if left to decay, are not ſo eafily re- 
covered, as our ſailors are from the merchant ſervice ? 
Perhaps it might be as well if the profits of the iſland 
of St. John, were to be applied to the repairs of ſhips 
(which I am told are going to decay in a lamentable 
manner) as ſoliciting it in a private grant. 


\ . 
| With 


* 
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With regard to the ſmuggling cutters, I « cannot 


| allow them much merit as providing employment for 
failors, who would otherwiſe be employed in the mer- 
chant ſervice, without any expence to the public, 
more eſpecially as the ſmuggling ſervice itſelf is liable 
to ſome diſcreditable ſuggeſtions ; and for meritorious 
_officers, it is equally to be conſidered that the ſervice 
s not of the moſt honourable kind: But it is very 
plain, that the adminiſtration prefer the beneficial 
| patronage of fifty ſmuggling cutters, for ſuch officers 
who have great intereſt to procure them, while they 


| have turned a deaf ear to the voice which ſaid Date 


obolum Beliſario. A thouſand lieutenants who ſolicited 
but 6d. a day additional to their half-pay, are, after 
all their prodigal ſervices (for want of what is called 
Intereſt) caſt off, to languiſh in penury, and to hide 
their 1 in thankleſs oblivion, 
| Wis talia fands 
Myrmidonum, 3 aut duri miles Uliſſei, 


LTenperet a lacyrmis . 4 


Eg 
Now let us conſider how much the | revenue hug 


| inn encreaſed by theſe ſmuggling cutters. It is pre- 


tended that the cuſtoms have been encreaſed 391,000], 
in the article of tea. This aſſertion is too ridiculous 
to deſerve an anſwer, becauſe it is notorious, that 
whatever the cuſtoms have produced this year more 
than the preceding, has ariſen from a large quantity 
of wine ſent hither upon the late invaſion of Portu- 
gal, and a large quantity of ſugar, ſent home from 
thoſe iſlands which were reſtored to the French in ſuch 


a a hurry. However, as this is an aſſertion calculated 


to miſlead, it ſhall not go unanſwered. In the firſt 
place, the whole produce of the cuſtoms upon tea, is 


but about 210,000l. a year, which is the duty upon 
about 4,000,000 pounds weight. Then I beg to 


know by what kind of arithmetic the — would 


N 


, wü . ib on 
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perſuade us, that the ſuppoſed addition of 1, 400, ooo 
unds weight, would yield to the cuſtoms 391, oool. 
In the ſecond place, the cuſtoms upon tea amount very 
nearly to one half of the exciſe upon rea, ſo that we 
may judge of the one by the other : the produce of 


the exciſe upon tea, as may be ſeen in the aggregate | 


and general fund ent, has been as follows: 
Lo 
+ Year ending October 176046 1 
5 176 [——7460,668 
 1762——444,170. 
| 1763——478,453 
| Now the mighty matter is come out; the exciſe i is 
higher by about 18,0001. than it was in the year 1760 
and 17613 and therefore the encreaſe upon the cuſ- 
toms is about half this, viz. 8,000 or 9,000 l. for this 
" above the average. 


I beg to compare this account 2 that of the cuſ- 
toms upon tea, after the late peace in 1748, to ſhew 
wa other miniſters Re done: 

4 4. 


Year ending Midſummer 1748 93,850 
1749 $2,073 
1750——158,000 
1751— 118,799 
1752 150,697 
1753——106,835 
I 


' Let our temporary miniſter peruſe this account, and 
then boaſt of his having encreaſed the revenue of the 
cuſtoms, to the amount of 9, oool. per annum by his 
favourite ſmuggling cutters. 


In the next place I ſhall ſhew, chat the cuſtoms 
have been encreaſed in thoſe branches which include - 
* duty . tes, as upon the following. 


\ 


Impoſt 


t 558 3 


| Fl 1762 1962 
f Wann upon whnes and vinegar 64,776.84, 949 
Impoſt upon wines 1745 335,874 — 67, 410 
Impoſt upon tobacco — 32,894 — 93,351 
Impoſt of 1690 77.774 — 127,496 
| 281,318 — 373,906 


If upon 10 ſmall a proportion of the cuſtoms, (at 
the ſame time including no duty upon ſugar), there 
has been ſo great an encreaſe, let us imagine, when 
the encreaſe is computed upon the whole amGunt of 
the duties upon theſe articles, and upon ſugar, what 
there will be left to attribute to the encreaſed revenue 
of tea. And after all, what is it but an inſult upon 
the underſtandings of-the uninformed, for the miniſ- 
ter to claim any merit to his adminiſtration, becauſe 
the cuſtoms have produced 400, ol. more in any one 
year than the preceding, than which nothing is more 
common. 80 groſs an impoſition cannot be treated 
with ſufficient contempt, becauſe it puts the miniſtry 
upon the footing of a notorious impoſtor, Here fol- 
Jows the. account of the cuſtoms for four years as 3 
ſpecimen of their floctuation: : 


Tear ending Midſummer 17602, 299,90 3 


1 
5 17621, 763, 633 
1763 —251 74,558 


| Now let them plead ignorance in | thoſe points 
where they have boaſted of their knowledge, or con- 
feſs themſelves guilty of an intended impoſition. I 
hope that I have now proved, that the encreaſe of the 
. cuſtoms does not ariſe from tea, that it is impoſſible it 

ſhould ; likewiſe, that I have pointed out the branches 
upon which the encreaſe has ariſen; and laſtly, that 
the encreaſe, ſuch as it is, cannot at all be depended 
Fon for being permanent, as it is nothing more than 


— 


according 


% 
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according to the uſual fluctuation of tlie cuſtoms, and 


vhat might naturally be eee after two Yours that 
were below Par. 


If any thing can be more abſurd or ca than 
the aſſertion of this improvement of the cuſtoms by 
ſmuggling cutters, it is the application of it. The 
cuſtoms were caſually encreaſed 410,000), between 
Midſummer, 1762, and Midſummer, 1763) there- 
fore the miniſter with peculiar propriety charges 
400,000. extraordinary upon the growing produce of 
the ſinking fund between October, 1763, and Ockober, 
1764, a year and a quarter after. There i is a miniſtes 
rial ſyllogiſm 1 for you | 


I do not pique myſelf upon any geeir acid of 


| ſtile or elegant compoſition in theſe notes, becauſe they 


are merely ſuch as drop from my pen as I go on; but ag. 
to figures, eſtimates, averages, as any one might be 
inclined to put leſs confidence in them, if they were 
done extempore or in a hurry, I muſt therefore beg 
leave tõ ſay, that they have lain by me for ſome years, 
and conſequently have been examined with accuracy 


| and deliberation, otherwiſe I ſhould not have thought 
of ſtarting theſe ſort of queſtions out of hand, more 


eſpecially I ſquid have kept clear of hat I ſhall now. 
conſider for the next point, viz. Whether the ſinking 
fund can be ſuppoſed to produce the ſum that is 
charged upon it for this year? I mean to offer an argu- 
ment upon this head to the T reaſury- bench, and if the 

will forgive my diſturbing their golden dreams, I with, 
they would rub their R and peruſe the following + 
eftimate. ; 


I wall take it 74 3 chat os pr. them 52 


heard, that the finking fund conſiſts of certain fur. 


pluſſes brought from the aggregate, ſouth-ſea, and ge- 
neral funds; of ſeveral conſolidated duties, and of 
—_— euricd to this . from the ſupplies of the 
Year, 
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accounts upon the land- tax 1758. : | 


conſolidated duties upon a medium of fix Fae 


1 258 7 


year. I will Rate all theſe ſeparately. The produce 
of the ſurpluſſes upon an average of ſix years ending 


October, 1763, amounts to 1, 938, 727 l. after deducting 
119, 3750. of the land- tax of 1758, which was carried 
to the ſurpluſſes in October, 1760, and likewiſe de- 
ducting the ſpirit duties of the 33d George II. Theſe 
laſt are to be deducted from the ſurpluſſes, becauſe I 


mall take their eſtimate in the place where they ſtand 


now, viz. among the conſolidated duties, elſe my 


2 would be twice told. The proof | follows : 2; 


Total ſurpluſſes as 5 Spirit duties to be de · Nett ſurpluſſes, 
they are ſtated inthe ducted, together with the ö 


table. | - 
». 4 ine age 4 I „835/645 
1759 —1, 831, 260 | 132,812 _ 7 1,831,260 - 


1760—2,308, 506 11, 375 land- tax 1758 | 2,056,319 


1761—2, 301,527 357,330 I,974,19L FE 
_ . #762—1,7 8,242 | 5 . 1,726, 17 
* 2363——2,209,434 | 3 . 22209-4534 | 

7 Le 12,2 5,012 OS 648. 1 111,632,364 


Axerage produce of the furpluſcs 1,938,727 
In the next place we muſt take the average of the 


Duty on wrought plate e. eee KO 
Stamps 1731 ' _ 337, 300 
Surplus of the ſpirit duty 16 and 17 Geo. u. 24, 200 


Ditto on wines 1745 | — - 45,000 
Ditto on glaſs and ſpirituous liquors — 24, 900 
Ditto on houſes , — „ £15800 
Coach duty — „00 
Subfidy 1747 — — 316,500 

Duty on ſweets — 6,200 
Plate licences . 6,700 

Surplus of the duties wor: — paper and 
- coals 1714 — 48, 300 

Ditto on coals 1719 — 2434, 800 


Beer licences, cards, and plate by 29 Geo. II. 75. 400 


Salt OY — — DES - -227,700 


Carried over | 7 1,002,500 


81889838 


t 1 


Brought over 8 1,002, 500 
Stamps, wine licences, coals exported and 
ſpirit licences 30 Geo. II. —. 100,100 
Subſidy 1759 - —  ——— 223, 100 
Spirit duties 24 Geo. II. | — 46,800 
Ditto by 33 Geo. II. — 2299, 500 
Ditto by 2 Geo. III. 2 60,000 
Houſe duty 2 Geo. III. — 29,100 
Three-penny malt dũ — 330, 00 


Beer w 1761 — 372,000 


** 3 


Total. L. 2,453,100 


Eſtimate of the growing a of the þ Inking fund fro rom 


Oct. 1763 10 Oct. N 


By ſurpluſſes = 2 338 | 
By conſolidated duties Fo — ö 2,463, % 
From the ne | 8 1 700 | 


Total eſtimated produce . 4, 54, oo | 


The charges upon the finking fund are ri 
To pay conſolidated annuities — 645, 5 56 


To pay reduced annuities — 540,994 
To pay 4 per cent. annuities — 814,234 
To pay long annuities 1762, with charges 121,680 
Three 1 half per cent. annuities 1736 53,342 
South-ſea annuities 1751 — 64,180 
Life annuities 1 7... — . $5215 
Navy annuities - _ — 140,000 ' 
Three quarters of a year's annuity granted I 761 1 372,000. 
Deficiencies of funds eſtimated at _ 190,000. 


Money remaining unpaid for the ſervice 


of 1763 5 — 67,923 


Total 45 7788801 


Vor. b : ach WF +244 Theſe 
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These are the premiſes from which we may come to 
3 or ſtate of the queſtion, whether the ſinking fund 


be anticipated for more than it will yield or not, for we 
have only to ſubſtract the charges upon this fund, from 


the eſtimated produce of it, and the remainder will 
be the amount of the diſpoſeable money within the 
Near. 


Total eſtimated produce | I 4,548,000 
Total charge previous tothe vote of 2, 0, oo 
for 1764 8 — 


Diſpoſeable money according to eſtimate be- 
tween October 1763 and 1764 — 1,593,000 
Deficiency of the ſinking fund at the end of 
the year according to eſtimate, being what 
its produce will fall ſhort of the two mil- 
lions ene upon it 


11 appears then by this eſtimate *, that the probable 
er of the Pry fund at the end of the year 
„ 


1 ſhall put all the adi; remarks that occur to me re- 
lating to the above eſtimate promiſcouſly into one note, With 
regard then to the firſt branch, viz; ſurpluſſes, the average of 
them will be rather lower than I have ſtated, becauſe the new 
cuſtoms and exciſes laid on during the war will impair their pro- 
- duce;. and this will more particularly be the caſe with the civil 
liſt funds, the two great branches of which being an exciſe upon. 
beer; and what is called the new ſubſidy, will doubtleſs be im- 


paired by the ſublidy of r759, and the new beer duty of 2761. 


It muſt be obſerved that I have made no alteration in the eſtimate 
of the ſurplus of the aggregate fund, .on account of the civil liſt 
revenues going thither ſince the death of the late king, becauſe 
they carry as much additional charge upon that fund, as they do 
of revenue to it, or upon an average rather more; for it appears, 
that the civil liſt funds upon an average of thirty-three years 
during the late king? s reign produced but 793,400l. per annum, 
the ſum total of their produce being 26, 182,98 11. as appears by a 


paper preſented after the death of the late king. As to the 


HY of the land-tax of 1758 dedudted out of the ſurpluſſes, 
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will be 400, oool. and this upon an average computa- 
tion, which however is more than the adminiſtration 
can in ſtrictneſs of argument claim in the caſe before 


us, becauſe as the laſt year was above par, the riſing 


year is likely to fall below; but as I do not mean to 
be captious, nor have any occaſion to ſcrew the argu- 
ment as tight as ic will bear, I make no account of 
this: on che contrary, wherever a fund has fallen re- 


| that requires no lee for if the produce of the ſinking fund 
is to depend upon ſuch contingence, we are in a deplorable way 
nothing like it ever happened before, nor is likely to h:ppen 

again. As to the conſolidated duties, I can ſay no more than 


that the chief of them are taken upon an average of ſix years, 
and ſuch of them as have not been granted ſo long, I have taken 
upon the lon geſt term that could be had. The duty upon 
houſes granted in the year 1762 was expected, I know, to pro- 
duce a great deal more than it has, but as the produce of it for 
the ſecond year amounts but to 29, fool. I could not think my- 
ſelf juſtified to ſet it down fer more, merely upon a vague eſti. 
mate, and contrary to the experience of a ſecond year's produce 
The new beer duty of 1761 upon the average of the ſecond 5 


third years (the produce of a firſt year is ſo vague that it ought 


never to he taken into any eſtimate) in which it may be ſup- 
poſed to be got into ſomething of a ſettled way of producing, 


has amounted to about 522,000]. per annum: now it has been a 


point of ſome difficulty with me to. determine, what proportion 
of this I ſhould ſet down for the produce of this duty between 
Chriſtmas and October, which term includes two ſummer quar- 
ters, and conſequently. will not receive any thing like three. 
quarters of the whole produce of the duty: becauſe the winter is 
the time for brewing, and the October quarter mr Very well be. 
ſuppoſed to bring in a third partof the whole year's income. To 


ſettle this therefore as equitably as I could, I have allowed 


372,0001. which is juſt between two-thirds aol three-quarters, 
and correſponds exactly with the amount of three quarters of a 
year's annuity charged upon this fund, which will grow due be- 

tween Chriſtmas and October. I think there can.be no exception - 


to this, which ſeems to be fair on both ſides, as well as ſupported 


by eſtimate, As to the eſtimate of deficiencies, which is ſet at 
100, cool. T compute the probable deficiency of the duty upon 
officers and perifions at 50,0001. and the amm of the wine 
1 cyder at dats o 

W ä markably 


1 316 3 


markably below par, I have reſtored it to its bl 


average, as upon the three- penny malt duty, which I 
| have ſet at its full average, according to the eſtimate of 
the annual malt duty, by which we may judge; and 


I have done this without ſetting any thing off from the 


account where the caſual produce of any branch has 
been remarkably high. It muſt likewiſe be conſidered, 
that as theſe eſtimates go back to years previous to 
many of the new duties laid on during the war, the 


average of old duties from this time forward is more 


likely to fall than to continue as before; but I have made 
this whole eſtimate with a liberal hand, to take away 
any pretence from the miniſtry for retorting the accu- 
fation upon me, viz. that I have likewiſe made a falla- 
. cious eſtimate. For if I could have prevailed upon 


85 myſelf to have followed their own example, the defi- 


cieney would have come out double. 


I muſt here point out a notable piece of miviſterial 


craft with regard to the beer duty of 1761, as it will 
explain the motive for annexing it to the finking fund 


from Chriſtmas laſt. I have eſtimated the produce of 


this duty between Chriſtmas and October at 76,0001. 


as I have charged it with three quarters of a year's an- 
nuity, Viz. 372,0001. likewiſe, becauſe ſo much will 


be due then; but it muſt be obſerved, that the pay- 
days of this annuity are Midſummer and Chriſtmas; 


therefore between this time and October, there will be 
only one half-year's payment to be made, by which 


means the miniſter will apply the ſurplus produce of the 
duty above one half-year's payment, to the curren 
ſervice of this year, and leave the produce of the re- 
maining quarter from October to Chriſtmas, to be an- 

ſwerable for a half year's payment due at Chriſtmas. 
And if the beer duty had not been carried to the ſinking 
ſinking fund from Chriſtmas laſt, ſo far from any 


chance of receiving the benefit of any ſurplus upon 


this duty to ann of 124,000.” between chis | 
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time and October ( which is-a fallacy that the preſent 
miniſter hopes to avail himſelf of) that the probable 
ſurplus on the 5th of January, 1765, would amount to 


about 30,000 or 40,0001, but this would not have 


ſerved the purpoſe of the preſent year. The amount 
of which piece of legerdemain is neither more or leſs 
than this. If the miniſter can but ſcramble through 


this winter by exhauſting every temporary and 


deceitful expedient, he conſiders it as a matter of 
no concern to him, in what condition the revenue will 
be found in October, or what difficulties he may throw 


upon the ſhoulders of another man, provided he can 


ſhift them off from his own. 
Now that we are upon the topic of the ſinking fund, 


1 will ſtate my idea of it in a very few words, I ſhall - 


hope to expreſs myſelf in ſuch a manner that a plain 


man may underſtand me; as to people in office, I 


deſpair ; for, in general, they are ſo involved in tech- 
nicalities, that. they © cannot ſee a thing, unleſs it be in 
a miſt. 


75 ual permanent revenue (excluding the land tar, and 


ma make tax.) 
Cuſtoms _ — 2᷑85, ooo, ooo 
Exciſes (excluſive of the 3 | 
malt duty _ —— 4,000,000 


Stamps, houſe duty, ſalt, offices 

and penſions, poſt-office, beer 

licences, and other ſmall 

branches — 1,000,000 
Total permanent revenue nett 
(excluſive of the land tax, and e 

annual malt 85 925 — L. 7,000,000 


Charges 


0 1f any one would how the ſum total raiſed withia the year, 
he muſt add the nett produce of the land and malt to perpe. 
tual —_— and then it will ſtand 2 By 1 


—— —— —— — — —— — — 
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Charges whos the national revenue. 


To the civil lit -> | 800,000 
Jo the intereſt of the funded _ 
national debt 43548 83 . 
To the intereſt of the navy bills 
charged pro tempore upon the 
ſinking fund . 140,000 


To the intereſt of about 
.6,000,000l, of outſtanding 
debts at the rate of 4 per cent. 
which muſt directly or even- 
tually come out of the per- 
manent revenue — 240, 
Total charge $128, 335 
7 he total charge deducted . 
from the total permanent re- 
venue, leaves the total diſ- f . oy 
"*paſable pre er finking | 
fund — . 175 163 
I have now gone 9 the topics, Ws I pro- 


poſed originally to diſcuſs; but I cannot conclude with- 


out a few remarks upon the general ſtate of our affairs. 


\ There is a degree of malice in the preſent miniſtry 
againſt their country that is beyond example. They 
forced themſelves by violence and intrigue into the 
conduct of public affairs, at a time when I am ſure the 
general voice of their country was loudly againſt them. 
They came in, to expoſe the pretended nakedneſs of 
their country, to an enemy who was at the laſt gaſp. 
They vilified our advantages; they falſified our fitua- 
tion ; they proclaimed 'our diſtreſs in the moſt exag- 
gerated terms, when that .very diſtreſs, compared with 


By perpetual duties, as ſtated above 7,000,000  —- 
Nett produce of * at 45. and malt a 5 


| Total money raiſed within the year 


& 
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the real calamities of our enemies, was triumph. 
Upon that fatal day, when this ſyſtem of miniſtry came 
to the helm, was firſt promulged the deſolation and de- 
bility of this country. Inſtead of ſhewing to our ene 


mies the hopeleſſneſs of their ſituation, they gave them 
encouragement to expect an univerſal confuſion here; 
miniſter lying in wait to perplex miniſter; brother to 


ſupplant brother; and the whole ſyſtem of affairs 
thrown into a treacherous conſternation. Advertiſe- 
ments went to the enemy, that, if they would hold their 


breath but a few hours, we would raiſe the clamvur 


for peace here; inſtead of telling them, that we had at 
that moment the funds for two years to come, (which 
at the pinch of a war is the point gained) and therefore 


that they could have nothing to hope for, but ſtill to be 


beaten for two compleat years, by an enemy 1n the full 
career of victory. Neither could this prove a vain 


boaſt, for the faculties of this country were ſo far from 
being exhauſted, that, at that hour, we were provided 


with funds for more money than all our previous ſuc- 
ceſſes had coaſt us: inſomuch, that, on the 18th of 
December, 1760, the parliament . having provided 
twelve millions for the next year, we ſtill left another 
fund. capable of producing twelve millions more, to be 
poſtponed for the ſervice of a farther year, being thus 
ſuperabundantly provided. In this height of glory did 


the evil genius of this country aim the fatal blow, which | 
| has reduced-it to be faithleſs and triendleſs e 3 5 


the w orld 3 


But ſtill our fate would not relent ; leſt public cried 
ſhould once more hold up its head, theſe miniſters have 
held the ſame deadly hand over their country. They- 


will 0 nothing themſelves, ney will not ſtir a 5 


+ ie, The beer duty granted in December 1960, and the 
ſpirit duties, which had been granted the preceding ſeſſion, but 
Were 9 for the ſervice of the year 1762. 
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to relieve us, they will ſtay till they have ſeized every 


beneficial patent and reverſion, and we may be ſure, 
that they will not alarm the country by any tax, how- 
ever neceſſary it may be, or however eaſily it might 
have been” carried by other miniſters, whoſe enn it 
ſtands high in their country. If they can riot in the 


public ſpoils for a few hours, they regard not the con- 


ſequences, either of public bankruptcy from their ne- 
glect of the revenue in the a ſeaſon, or the diſ- 
contents which they have beſpoke againſt the next ad- 
m 8niſtration, who muſt either patiently ſubmit ta the 
bankruptcy of their country, or lay freſh taxes in cold 
blood. In ſhort, this miniſtry act upon the principle 
of a ſet of ſharpers, who have laid a bett that their 
country will expire of the wounds ſhe has received in 
the late war, and therefore will not allow ic the fair play 
to ſend for a ſurgeon. 7 


Have not the miniſtry beaded chat ” EY would oils 


he ſtocks, by diſappointing the ſchemes of thoſe who 


expected to bring their money to a good market, and 


to profit by the public diſtreſs; yet the ſtocks have 


not riſen fince the miniſter has declared his intentions 


againſt borrowing : for who can avoid ſeeing that the 


evil is only put off till to-morrow, As long as there 


is ſo large a quantity of debt unprovided for, and 


Which the miniſter declares he will not provide for, 


public credit will languiſh, while neither the vaunting 


of miniſters nor their threats will afford any ſupport. 


Has not the miniſter told the proprietors of navy-bills, 
that their not ſubſcribing to the 4 per cent. annuities 


was faction? Has not the ſharp vengeance of parlia- 


ment been held out againſt them as delinguents ? Have 


they not been threatened to be paſſed over in the 
courſe of payment, contrary to the expreſs terms of 


their contract? Have we not heard this propoſition 


ntorced — a Nen between the faith of par» 
__— --- hament 
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niamehe and the honour of parliament ? Does not 
this diſtinction afford an encouraging proſpect to pub- 
lic credit? I hope the faith of -parliament and the 
honour of parliament will be for ever one; although 
we have experience, that the faith of parliament and 
the honour of miniſters, are to each other as light and 
darkneſs. What meeting was that, which was called 
of the pretended proprietors of navy-bills, in January 
laſt? How many of them ſigned a petition to the 
treaſury, relating to unſubſcribed navy-bills, who were 
not actually in poſſeſſion of any at that time? What 
is the great cauſe of reſentment and threats, for the 
non-ſubſcribers of navy-bills, made out before De- 
cember, 1762 ? Plainly this, that the contractors, 
who, fince that time, have taken their navy-bills of 
the preſent adminiſtration, might be brought forward 
in the courſe of payment, as a reward for all their 
obedience ; while thoſe who had made contracts with 
the former adminiſtration, were to feel the hand of 
tyranny and oppreſſion. Yet, was not every one at 
liberty to chuſe whether he would ſubſcribe ? Or, if 
theſe proprietors of navy-bills are to be compelled to | 
ſubſcribe, whether they will or no, why is not this 
principle extended to all the proprietors of the funds? 
Let the miniſter publiſh his edi, that, if they will 


not be contented to give up half their principal, 


they ſhall never be paid at all, either principal or in- 
tereſt, In God's name, if public faith is to be vio- 
lated, let it not be done for a trifle : Be bold; ſpunge 
out half the debt, and annex the intereſt to the ſink- 
ing fund. 


Our miniſters boaſt that 1 have raiſed the or- 
plies this year without any additional tax. Now, 
other people ſee all this in a very different light; for 
the miniſtry have only poſtponed the neceſſary provi- 


” ſions, they have left near ten millions of outſtanding 
| debt, 


— 1 1 . bs 
j debt, which, till it is funded, will infallibly depreſs 
| all the other ſtocks; we ſee that it does ſo, as they 
| are at this moment 15 per cent. below par, and this I 
call a tax upon all ſtock holders. Aſk the monied 
intereſt, - whethet the preſent miniſtry has laid any 
tax? and they will tell you, that their property is 
worſe. by £. 20,000,000 than it would be if minifters - 
would do their duty; and if this is not a tax, let the | 
miniſter give his definition of taxing. 
Then go to the landed intereſt, and PIO what 
merit the minifiry are to claim with them. Their 
merit is this : that they will not exert themſelves. to 
| provide for the neceſſities of the ſtate by a plan of 
|  giftributing the burthen, and therefore have thrown 
the whole upon the ſhoulders. of the landed man; 1 
| Father than ſtir themſelves to effectuate any plan, by 
which the landed gentlemen might have to pay no 
more than their reſpective proportions, according to 
their way of living, they have transferred the whole 
| upon the land, which from hence forward, can have 
1 no chance of paying leſs than four ſhillings in the 
pound. That the landed men may ſee how decided 
| and hopeleſs their fate is, I ſhall ſtate the current 
expence, and the annual iN that there i is to ſup- 
port it. 
The avowed peace eſtabliſhment amounts to- 3 500,000 
| The ways and means are, (1 
| By land at 4s. and malt, which . 
Vill yield net about 7 e 5 
3 By the finking fund, which, till © 
ſiome farther proviſion be made | 2535 
| for the outſtanding debt, will if [<A 
| . yield no more than about 1,290,000 p U 
=_ Total annual proviſion. for the [-4# 
[IF - current expence, during the a 
bf - time of peace, including the  ___ 
bo land tax at 3. — L. 3,720,000 
The 


1 


The ſurplus being about L. 220,000 4 is to anſwer 1 
contingent expences ; ſuch as an occafional ſublidy, a 
fleet of obſervation, and a variety of incidental mats 


ters, which in the moſt peaceable times muſt occur: 


in the next place, it is to be applied to the payment 
of near ten millions of outſtanding debt, which in- 
deed half a century of undiſturbed peace may poſſibly 
accompliſh ; and, at the end of this period, the land- 
tax may ſtand ſome chance of being reduced. a few 


pence below four ſhillings in the pound. If the land- 


ed gentlemen are well pleaſed to take the whole bur- 
then upon their own eſtates, (being a mortgage of 2 


million per annum) inſtead of paying their ſhare of 


any tax according to their domeſtic conſumption, I 
hope they have at length met with a 6 to may 
perfect content. 


. * 
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BY THOMAS WU Ar E Ex, 2% ris 
SECRETARY 10 THE TREASURY. | | 


WI E N 1 firſt heard of the pamphlet, intitled 


had been received, I conſidered it as one of thoſe 
anti- miniſterial pieces that never fail of ſucceſs in this 
country, in a time of peace, let the miniſter or his 
meaſures, be who, or what they will; and which for 
the moſt part, deſerve very little the attention of a 


| ſober man, that has buſineſs of his own to mind, and 
who 


the Budget, and of the applauſe, with which it 
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who only wiſhes the proſperity of his every; with- 


out views of ſelf-intereſt, or the deſire of gratifying 
the malevolence of party. 


But when upon a peruſal of this artful performance, 
1 found it to be an attack on public credit, by an 
author, who, while he charges the miniſtry with pro- 
claiming our diſtreſs, is not aſhamed of endeavouring 
to increaſe it, by moſt inaccurate, if not wilfull miſ- 
repreſentations ; 5 I could not but hope, theſe would 
be fpeedily pointed out, and when I was informed, 
from all quarters, of its miſchievous effects; when I 
heard that the contents, and the pamphlet itſelf, had 
been circulated with diligence, not only in this coun- 
try, but in Holland; and that a ſet of men in Eng- 
land gloried in their having convinced the Dutch, 
that it was better to make a two per cent. in their 
own country, than to lay out their money in the 
Engliſh funds; I thought it my duty, to make ſuch 
obſcrvations as have occurred to me, and which I am 
| perſuaded, have occurred to every man, that does 
not chooſe to admit the truth of calculaiions, and 
_ concluſions, rather than be at the trouble of examining | 


them. 


And though perhaps I ke cafety undertake to 
confute-all the charges the author has made againſt 
the adminiſtration, and might ſupport. their juſtifica- 
tion on facts, notorious to every one; though I am 
convinced, that their conduct will not ſuffer in the 

_. cotnpariſon an hundred years hence, with that of any 
of their predeceſſors. I ſhall take no other notice of 
them than as they are neceſſarily blended with my de- 
ſign, which is, to inquire how far our author's mate- 
rials warrant the conclufion he has drawn to the de- 

ttrtiment of public credit, and to throw in occaſionally 
ſuch lights, as public and undoubted pare at ln have 
afforded me. 1 
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To — the method adopted by che Budget, 1 
_ confeſs, I cannot for my life find out upon what pre- 
tence he would perſuade us to believe, that a very 
large ſum of * the unfortunate debt, contracted in 
the laſt war, has not been paid off out of the ſup- 
plies of the current year: that every part of the 
2,771,8671. 135. 6d. is a debt, and a debt too con- 
tracted to our misfortune in the late war, is a fact, 
not to be denied; nor is it in fact denied by this au- 
thor; but he is pleaſed to ſay, theſe are articles 
provided for as they ariſe; doubtleſs if a debt be paid 
when it is liquidated, it may be ſaid, to be provided 
for as it ariſes; bur is it leſs a debt, or is the time of 
contracting it altered; the queſtion is not whether 
theſe are pompouſiy called debts, but whether they are 
truly ſo? Is there a ſingle item compriſed in the above 
ſum, that probably would have exiſted a demand on 
the public, had we not been engaged in the late war, 
unleſs it be the deficiency of the land and malt? And 
even half the land- tax deficiency may properly be 
conſidered as a war deficiency; becauſe the rate of 
that tax is a conſequence of the late war. But as I 


confeſs deficiencies of funds and grants are ordinarily. 


thrown upon the ſucceeding year; and as our author 
in effect, acknowledges he has no other objection to 
_ thoſe items being called debts, but his argument ad 
Bomines, it may be neceſſary to examine how far that 
argument goes. Deficiencies in 1764, will certainly 
be left for payment in 1765, as they hve been ever 
ſince the revolution; and though theſe ' denciencies 
would not probably have amounted to 200, oool. but 
in conſequence of the late war; at leaſt we have the 
ſatisfaction to find 2, 18, 4340. 135. 6d. of the war 
debt paid, excluſive of the ſum advanced in conſe- 
quence of addreſſes, and of all the Geficiontine that 
can occur in time of 3 | | 
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But ſays our author, there is not enough of the 
debt paid: + 1,500,000/. uſed to be provided for 
the navy debt, now thrown and kept upon the linking 
fund: I would aſk, what was this proviſion but a 
fallacy, while the navy every year ran in debt almoſt 
ewice as much as was provided to diſcharge the former 
debt? And who is to be blamed, thoſe who incurred 
this debt, or thoſe who have deſtined for the payment 
of it what is appropriated by it's nature for the pay- 
ment of the public debt, and is, I truſt, amply mes 
ficient with care and ceconomy to effect it. 


That our army eſtabliſhment is at firſt night more 
than on an average of the late peace is not to be de- 
nied; but the number, and even expence of the 
army in Great Britain is evidently leſs; and if by 
the addition of an immenſe territory in North Ame- 
rica, and à very valuable one in the Weſt Indies, by 
an expence neceſſarily greater in half-pay and at Chel- 
ſea hoſpital, as well as by that conſtitutional increaſe 
of force the militia, the amount of the whole be ſwel⸗ 
led a little beyond former peace eſtabliſhments, We 
have all the reaſon in the world to hope the burthen 
will be well compenſated hoth in profit and ſecurity, 
and that it will grow lighter every day, beſides the 
fair proſpect we have of being diſburthened of a very 
conſiderable part of that in the plantations, without 
loſing any part of the Profit . ea Py 1 
ſions there. e 


The additional number of ace is a very dall 


expence to a nation "he" has a . half-pay liſt ® ; 
rer 


4 Budget, p. 300. | 5 . | 


In juſtification of this meaſure I might cite the apinion n a 
wiſe and honeſt, as well as eloquent member of the houſe of com- 
mons, who has declared his- opinion, that the corps ſhould have 


deen ſmaller, and a number of officers entertained in pay greater 


Kill than they are; 1 mention this as an argument ad homines ; for 
| thou gh 


1 
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furely an annual ſum of about forty or fifty thouſand 


pounds is well employed in keeping fix or ſeven hun- 


dred brave officers ready for actual ſervice, and en- 


abling us at a ſhort warning to double our force, and 


thereby i in procuring for us a ſecurity againſt a future 
war, that we can derive from nothing bur a readineſs 


to enter into it. Is a peace to be called * hollow, and 


deemed unlikely to be permanent, becauſe it is thought 
wiſe to be ꝓrepared for war? Is any part of the army 
in time of peace kept up with any other view ? I know 
of no other uſe it is of; I ſhould think myſelf un- 
candid if I accuſed the author and his friends of 
deeming it fit for any other; but if ſixteen thouſand. 
men can be made for this purpoſe nearly equal to 
thirty thouſand, by a meafure, which in our fituation 
at the end of a war is practicable by an expence of 


about forty or fifty thouſand pounds; can it be doubt- 


ed a moment, that it is preferable to ſubſidiſing at 
the expence of two or three hundred thouſand pounds 


a year? And which is to be deemed a hollow peace, 


that which the author's friends think requires the ſup- 
port of ſuch ſubſidies, (to princes who have too fre- 
quently deſerted us in time of actual war, or diſabled 
themſelves from performing their engagements, by 
preferring the objects of their own reſtleſs ambition} 
or one that requires no other than forty or fifty thou- 
ſand pounds ſpent in keeping from retirement ſix or 
ſeven hundred gallant officers, accuſtomed for many 
rant to beat our enemies. 


But becauſe I conſider myſelf as an advideads for 
the public credit, and ſo much pains have been taken 
to decry it, under a pretext that we are at the eve of 
another war, after a ſhort and hollow Peace; I cannot 


5 Anal E confeſs myſelf not diſpoſed to acquieſce in all the opinions 
of this great So, the KIT and his friends will _ difpute « - 


them. 4 ” — 4 
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think T go out of my way, by ſtating how this matter 
appears to me upon the conſideration of facts known 


to all mankind, without pretending to the knowledge 


of the ſecrets of princes, or of the biaſs their mea- 
fures may receive from their own caprice, or that of 
their miniſters. I pretend only to judge on the uſual 
and ordinary incitements to peace and war. Secrets 
are out of my knowledge, and fortuitous events are 


out of the reach of prediction. 


It ſeems a falſe notion, too readily admitted by 


people of every nation, that whatever its neighbours 


get they loſe themſelves; that all acquiſitions and 
ceſſions of territory and trade, are acquiſitions of power 


and ſtrength; but ſurely this maxim is not true; 


and experience has a thouſand times es proved it un 


falſe. 
Every en of territory or trade, that puts a 


| people i in the power of another, is weakneſs in the for- 


mer, and ftrength and ſecurity againſt war in the lat- 
ter. It is in this light, that I fee every OY by the 


peace to our late enemies. 


The trade of the French and 8 oath Weſt Indies, 
is notoriouſly in our power, the moment war is de- 
Elared ; that trade long uſe has made ſo neceſſary to 
their internal proſperity, that the ſtopping it for a 
time, cannot but produce a great diſorder in every 
part of their political ceconomy. The fiſhery of the 


French is equally neceſſary to them, and more in our 


power, and both are a ſecurity in our hands, that we 


could not have had without reſtoring them, though 


the ſame uſe that has rendered both neceſſary, would 
furniſh both people with expedients in lieu of them. 


I do not therefore deny, that the almoſt total loſs 
of this trade, and of the fiſhery, were among the 


| canes that mort diſtreſſed our late — and in- 


duced | 


E 
duced them to peace: On the contrary, I am there- 
fore glad they were relieved from this diſtreſs, while 
it was in full force, and before they had yet diſco- 
vered, they could do, without them; they certainly 
can do without them, and France has never been ſo 
formidable to us ſince the eſtabliſhment of her colo- 

nies, as ſhe was before; ſince ſhe changed a great part 

of her manufactories, which gave her a manifeſt ſu- 
periority in wealth and population, and conſequently 
in revenue, over every part of Europe, for a foreign 
trade, that has ſubjected her to the ſuperiority of Bri- 
tain, and has laid her open to wounds we could nor 
have given her in any other quarter. 


Surely, while we remain poſſeſſed of the ;ndifourk- 
ble ſuperiority-at ſea, which we now have, and are like- 
ly to hold, every poſſeſſion, disjoined by the ſea from 
France and Spain, is a pledge for their good behavi- 
our, becauſe at leaſt, liable to be rendered of leſs va- 
lue, by a war with Great-Britain; and however deſi- 
rable ſuch poſſeſſions may be in the eyes of the mer- 
cantile people, and financiers of thoſe kingdoms, they 


certainly render them relatively leſs powerful “. 


* A minute examination of the hiſtory of the war, carried on 
between the United Provinces, and the crown of Spain, from the. 
firſt ſea expedition of the Count de la Marck, and the ſurprize 
of the Brille, to the treaty of Munſter, will incline any impartial 
man to believe it to be much more than probable, that republic 
had never exiſted, at moſt had never been able long to reſiſt the 
efforts of Spain, had it not been for the trade and diſtant poſ- 
ſeffions of that crown, I prefer this inſtance to an hundred 1 
might make uſe of, becauſe it is that of the moſt powerful prince, 
poſſeſſed of the beſt army, and commanded hy the ableſt officèrs. 
in Europe, baffled by ſtrength fo remarkably relative, and that 


too, by thoſe who had ſo lately been his own ſubjects. I cannot 


help adding an obſervation on the delire every ſtate in Europe, 
eſpecially thoſe who are themſelves the moſt formidable at ſea, 
have to keep peace with the ſtates of Barbary, only becauſe ** 
have no trade nor foreign e | 


* 1 . * 
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In a word, what have France and Spain to gain by 
a war with us, and what have they to loſe? They are 
little likely to make any conqueſts on us, in any part 
of the world, with fleets much inferior to that we 
have till on foot; they are likely to loſe every thing 
they gained by the peace, ſhould we think it worth our 
while to attempt the reconqueſt of chem; and let it 
not be ſaid, that the reconqueſt will coſt us dear; we 
know enough of thoſe places now, to have reafon to 
believe, that the keeping poſſeſſion of them would have 
coſt us more, both of men and treaſure, than their re- 
conqueſt would do. We have, thank God, the ſame 
brave officers who reduced them, and whatever ſtrength 
the Spaniards may have added at the Havannah, on 
the fide of the Moro, I am affured, it is incapable of 
being rendered difficult to be taken on the town fide, - 


But perhaps we may do better than attempt a recon- 
_ queſt, we may profit by the experience we have ſo 
dearly bought: we may at length have found out, that 
wars in theſe days are ſeldom terminated by conqueſt, 
| and may conclude, that to obſtruct and poſſeſ: s ourſelves 
of the trade of the enemy, will be a more eligible, and 
1 infinitely more profitable method of carrying on the 
war, than to make conqueſts that eaſe the enemy of a 
| 
{ 
q 


burthen, which we then take on our own ſhoulders; 
and let it not be fuppoſed, that the poſſeſſion of the 
Places we ceded by the late peace, is eſſentially neceſ- 
ſary to thoſe crowns ; recent experience has ſhewn, that 
Spain can bring home its treaſures, if not ſtopped by 
a ſuperior force at ſea, directly from the South Seas, 
and that nothing is more profitable in time of war, to 
the French poſſeſſors of plantations, in Martinique 
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and Guadaloupe, than to have thoſe iſlands protected . 
by Britiſh garriſons, from the force of our own power, 4 
while nothing elſe can protect the trade of either peo- 1 
ple, from the ſuperiority of our fleets; to which let me ” 


add, that the my of our ſtocks in a former Spaniſh 
war, 
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war, while it was carried on at ſea only, furniſhes us 
with reaſon to believe, that the nation will never be 
diſtreſſed by a war ſo carried on. | 


| To preſerve this ſuperiority, the parliament has 
wiſely provided for a ſea force more reſpectable than 
uſual in time of peace. Had fuch an eſtabliſhment 
of the navy been preferred after the peace of Aix-la- 
Chapelle to one of half the number, we probably had 
never been forced into the late war, by the numberleſs 
_ violations of the peace preceding it, and which even 
commenced in America with it; nor ſhould we have 
begun that war with the indelible diſgrace of loſing 
Minorca. I am ſure no one who remembers the com- 
mencement of that war will pretend, that ſeamen are 
| always ready at hand when a war breaks out, or that we 
run no riſque by a moderate proviſion for the ſea ſervice ; it 
is well known that ſeamen diſmiſſed from the public 
ſervice do not always ſtill continue ſailors in the mer- 
chants? ſervice; on the contrary, many thouſands are 
always loſt by taking to the land employments from 
whence they came, by debauchery for want of employ- 
ment, and by entering into the ſervice of foreign 
princes; it is true, many thouſands too find employ- 
ment in the merchant ſervice ; but it is equally true, 
that they ate not on an emergency to be come at; that 
the neceſſary practice of preſſing is a tedious as 
well as odious reſource, and that in the mean time our 
trade ſuffers doubly ®, and the enemy if not ſuperior 
at ſea, are at leaſt able to contend for a temporary and 
partial ſuperiority at the beginning of a war, that fre- 
quently has prevented our Putting a ſpeedy end to it. 


2 perhaps the loſs our ds uſually ſuſtains from an enemy at 
the beginning of a war, is much leſs than it ſuffers from the con- 
ſequences of a general impreſs of ſeamen, which not only deprives 
the merchant ſhips of the ſeamen forced into the king's ſervice, 
but occaſions almoſt all the reſt to conceal themſelyes, 
„ i». Ho- 
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How much the revenue has 5650 0580 by. the 
g cutters, I will not take it on myſelf to ſay ; 
that the produce of the cuſtoms in the laſt year has 
exceeded that of the preceding one by 391, oool. is 
not. denied ; nor can it be denied with candour, that 
probably great part of this increaſe has ariſen from the 
wiſdom of this meaſure, and the vigilance of the offi- 
cers employed! in it; and if the whole of this improve- 
ment is not to be Surtes to the account of the cutters 
on the head of cuſtoms, it is to be conſidered, that the 
utility of the cutters is not confined to the cuſtoms; 
many thouſand pounds being added to the exciſe by a 
ſtop or obſtruction to the ſmuggling trade; but as the 
public credit depends no ways on the en of this 
cavil, I ſhall ſpend no more time on it. 


[ But the charge our author introduces with this brit 

1 is of more importance, becauſe every man concerned 

in the preſervation of public credit, is alarmed, when 
he is told unreaſonable and unuſual liberties are taken 5 
in the application of the ſinking fund, and much more, 
when it is inſinuated, that the fund itſelf is in ET, 


and likely to be annihilated, 


When the fundholders are giv en to . that 
> a have no reaſon to believe their principal will ever 
be paid, and that their intereſt will be in peril the firſt 
war we are obliged to undertake, and that in ſhort their 
ſecurity is become ſcanty, it is high time, for the ſake 
of the public, and of the e to ſearch i into the 
foundation on which this is thrown out, that we may 

foreſee our misfortunes, and provide ourſelves at leaſt 


3 had +4 P 2 s 


| with patience to bear them, I well know there are many e 
4 fundholders more able to do this than myſelf, but as y 
| they do not ſeem willing to undertake the taſk, 1 ſhall f. 


venture on an examination of what this ingenious au- 0 
thor has advanced, and heartily wiſh to be ſer right if 10 
I err, either in the examination, or in what I ſhall add | 


to it; if I am wrong, F'wtite to be better informed, 
und 
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and by being ſo, I ſhall attain my end, which is but to 


come to a true concluſion, for the uſe of myſelf and 
my readers. 


Though I do not orgtend to have had was by me 
many years averages of the produce of duties granted 
two or three years ago, I have ſome materials, the au- 
thenticity of which will be, I believe, as little doubted, 
having been laid before the houſe of commons, where 
they are acceſſible to every body; perhaps too they are 
rather leſs liable to error, than the author's numerous 
averages, and theſe may throw ſome additional Light 
on the ſubject of our enquiry. 


But to make wiſe firſt of his materials; the old far 
pluſſes, the conſolidated duties, and the ſum brought 
from the ſupplies of 1764, amount, as he has made up 
the total, to 4,548,000l, The actual charge on this 
ſum, that will incur before the 1oth of October next, 
is 2,831,0211. ſo that the ſinking fund, if the author's 
averages and computations founded on them be right, 
will have paid by that day, the 2, ooo, oool. for which 
it is granted, within 283,0211.; this cannot be denied, 
whereas in former years, it has frequently not cleared 
the charge upon it, by ſums abundantly larger; and 
particularly on the 1oth of October, 1761, it was 
965,1601, behind hand, and in the year preceding, n 
leſs than 1,499,561l. Is this true, or is it not? e 
if it be, why is the incurring the chance of ſuch a de- 
ficiency imputed as a crime to the preſent miniſter, or 
inſiſted on as a ſymptom of danger to public credit? 


But this is not the only crime imputed to him; that 
every one of his predeceſſors have been almoſt every 
year guilty of without accuſation: was it that they gave 
fairer play to their adverſaries, and laid themſelves open 
on more important and ſolid ſubjects of blame? He 
is eee too with a piece of miniſterial craft, in con- 
| „ e 1 ſolidating 
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ſolidating the beer duty with the ſinking fund, from 
Chriſtmas laſt, a piece of craft practiſed by every mi- 

niſter in office, at the time of every conſolidation, and 
unavoidable where the annuity charged on the fund, 
is payable at Chriſtmas and Midſummer, from the 

courſe of making up the fizking fund account to the 10th 
of October, and muſt have been the ſame in effect, had 
the conſolidation taken place from the 5th of April, 
or the 5th of July: for in that caſe the produce of this 
duty, between the 5th of July and 10th of October 
would neceſſarily have made part of the ſinking fund on 
that day, becauſe no charge would have incurred ufon 
it; and yet after all, in caſe the deficiency ſhould really 
prove to be 400, oool. whereas it is much more likely to 
be nothing at all, this is little more than one-fourth part 
of what we have ſeen it amount to in a late year. 


1 But not to inſiſt on this pretended unfair advantage, 

| which if it be an advantage, it was impoflible to ſtrip 

the finking fund of, and to quit for a moment our au- 
thor's materials, for others I hope as good: It appears 
from the papers laid before the houſe of commons, 
that the diſpoſeable money produced by the entire 
finking fund, compoſed: of all its parts at the reſpec- 
tive times of laying thoſe accounty before the houſe, 


has been in the year 


| fo 7 . 1 d. | 
1758——1,924,900 9 10 
1759 ——1, 689, 97 2 24 


 1760——2,411,072 o ot. 

1761—2, 296,801 5 132 
1762—— 1,922,312 3 8 
1763——1,984,244 4 


—— 


12,228,427 5 at 


Which being 8 by a deduction of the land tax, 
* 58, the ſpirit duties Mans before the annuities 
| 1 
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charged on them commenced, and of the ſum of 93,27 il. 
118. remaining of the ſinking fund, 1757, unappro- 
priated and carried to the credit of 1758 there will 
remain the ſum of 11, 513, 408l. 
To which muſt be added the ſum of 
half a year's intereſt of navy bills, 
and“ deficiencies paid out of the 
ſinking fund, 1763. „ 147,593 


8 11 ee 


And the above ſum of 11. „661, oil. being divided 
by ſix, will produce 1,943, 50ol. which is the true 
average produce of all the ſurpluſſes called the finking 
fund, upon a period of the laſt fix years, and which I 
muſt ſuppoſe it will produce i in the courſe of the cur- 
rent year, as well as in every future year, unleſs ſome 


reaſon can be aligned for the difference r. | 
| ö This 


It is neceſſary to reſtore this intereſt, and theſe deficiencies 
to the ſinking fund, becauſe the buſineſs here is to compute the 
average groſs produce of the finking fund after payment of the in- 
tereſt of that part of the fundeddebt that is charged upon the duties, 
the ſurpluſſes of which compoſe the finking fund, and ſubject to 
the payment, as well of the temporary charge upon it, as of the 
debt and intereſt thereon, for which it ſtands a collateral ſecurity, 
both of which are from time to time replaced by parliament ; 
for this groſs produce; although ſo ſubje&, is what is properly in 
parliamentary language called the ſinking fund, and from this 
we ſhall afterwards dedud the certain, as well as caſual charges. 


+ It does not appear to me on the moſt careful examination, 
that any funds incorporated with the finking fund, fince the 
firſt year of the above period, can leſſen that fund, or give us 
any room to entertain fears of its being leſs for the future than 
the above average: on the contrary, there are many reaſonable 
proſpects of conſiderable additions to it; the author of the 
Budget allows the laſt duty on beer to produce 522,9001, per an- 
num, the clear produce of the year to Midſummer laſt, was 
526, oool. whereas the charge incurred on the ſinking fund, by 
this conſolidation, is but 496, oool. this adds at leaſt :6,9001. 


„ per 


12 1 


FTpbis fum of 1,943, 300l. is properly the ſinking 
fund, after pay ment of the intereſt of the whole fund- 
ed debt, and will be the foundation of ſubſequent cal- 


culations, but to diſcover how much of it will be ac- 
tually applicable to the diſcharge of 2, ooo, oool. 


charged upon the ſinking” fund of the preſent year, 


and what arrear we may from this calculation expect, 
will be left for the ſinking fund of next year to pay; 


we are firſt to add from the ſupply of the year 147,593). 
making the ſum of 2,091,0031. from which we are to 


deduct what remained on the 10th of October, 1763, 


hopper of the former . of the ſinking fund 


- 67,823 
A year's iatereſt of the navy annuities 1 39,342 
Deficiencies of funds 1 7 58 and 1763, com- 
puted at | wong | 
C. 30, 165 


which being deducted Tot 118,928) which will 
leave unpaid but 216,072). and it will be further re- 
duced by the pretended piece of miniſterial craft to 
the ſum of-92,0721. for this ſum of 124,000. it is 
admitted by our author, muſt be carried to the ac- 
count of the ſinking fund, and will not be wanted for, 


nor capable of being applied to any other uſe. 


But this part of his ſubject the writer of the Budget 


does not diſmiſs, without another bugbear ; we are ter- 
rified with a deficiency, he has the moderation not to 
bring to account, on the civil liſt; we are told this 
will probably reduce the aggregate fund 7o0o0ol. a year, 


per annum to the finking fund. The improvement of the regu- 
lation of franking was, I am informed, 10001. the firſt week, at 
this rate we may expect a large addition to the poſt office revenue; 
it is uncandid to deny that great attention has been paid to the 
cuſtoms, and that improvements are to be expected on that 
branch, and there are near 100,000l, a year paid to annuitants 
for life, ſome: of which drop in every year, and one of which, 
of 5ool. a n, * in a few months ge —TI8ʃ• | 
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by: its conſolidation with it, and this conjecture 1 is 
founded on an average taken through the whole reign 
of the late king; but in tak og this average, no regard 
is had to the immenſe increaſe of every ſpecies of 
trade and buſineſs in this kingdom, charged with the 
duties that compoſe this revenue; this increaſe is ma- 
nifeſt to every curious and candid enquirer; and tho? 
it be objected, that the reduction of ſome of theſe du- 
ties, by the effect of ſubſequent duties, both of ex- 
cife and impoſt, may be reaſonably feared, it is cer- 
tain that thoſe ſubſequent duties had not, at the death 
of his late majeſty, yet counteracted the increaſe ariſing 
from our improved trade and inland conſumption, for 
the produce of the ten laſt years of his late majcily% 
reign, were 1 | 
In the year 1751——812,299 35% 
1752 — 791, 406 16 25 i 
1753 — 834,443 9 84 
| 1754— 831,810 [Sis 72 


1755 — 823,824 14 of 
1756 $52,702 IT 9 
1757 772,794 4 10 
1758 $10,404 7 of. 


1759—— 832,386 3 64 
1760 — 876,988 5 9% 


— — 


In the whole C. 8,239,359 1 24 


* 


that is, in each year 823,95 51. and this carries demon- 
ſtration that the ſubſequent duties have not impaired 
this branch of revenue, but that on the contrary, an 
addition may be fairly expected to the finking fund, 

from the acquiſition of this revenue, independent of a 
multitude of improvements it will open the door to, 
and which were before excluded, by the ſeparation of 


the civil liſt branches from the reſt. 


— 


I am 
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I am next to confider, whether the future diſpoſcable 

money ariling from the finking fund, will be more or 

cf than 1,271,1651. as our author has ſtated it, and to 

endeavour to come at the real tate of the net income 
and out- goings of the public. 


And firſt, from the materials he a furniſhed us 
wich, as far as it is poſſible, with any ow” to truth 


to build upon them. 


The average produce of furptuſſes and conſolidated 
duties is 4,029,7271., excluſive of the beer ys 1761. 
C 
The ſurpluſſes of the old branches Li 1,938,727 
New conſolidated duties including 372,000). 

which he has added for the beer duty 1761 2,46 $909 


Le 4,401,727 
Deduct the beer duty added by our author, 
becauſe I ſhall add the en as 372,000 


29,737 
And adding the entire annual 8 he 11. 7 | 
lows 255 the beer duty communibus annis 0 


We have _ 'L, 477 
for the groſs produce of the baking fund communibus 
nts, ſubject to the intereſt of what we may call the 
new ſtocks of conſolidated annuities, which now, in- 
cluding the navy annuities, and annuities 70 I, een 
to 2,911,198]. Thus 


| Conſolidated Annuities at 3 per cent. L | 645,556 
Reduced | —— — 640,994 
Conſolidated 4 per cent. — 8147234 
Long Annuities — 1215680 
Three and a half per cent. 17 56 „ 534342 


| * VF 


„ | Carried over C. 2,239,986 
„„ Brought 


41 


Brought over L. 2, 239, 985 
Life annuities 1757 — — 35,2 12 
Navy annuities — — 140,000 

Three per cent. and long annuities 1761 496,000 


. L. 2,911, 198 


74,557,729 
Deduct 2,911,198 
Remains 1,640, 529 


Which, ſuppoſing the aggregate fund neither gets nor 
loſes by the civil liſt, is the net produce to be expected 
from the ſinking fund from his own materials, ſubje& 
only to the deficiency of the funds 1758 and 1703s 
which he has eſtimated at 100,000], a year. 


Of that part of the unfunded debt, which is not 
charged on the finking fund, called by our author 
6, ooo, oool. (and which perhaps is not far wide of the 
truth, except that near 1,000,000]. conliſting of arrears. 
of pay, ſome from the time of Queen Anne, will hard- 
ly eyer be demanded, and may therefore be conſidered 
as reducing the debt to five inillions) neither the reſi- 
due of the German demands, nor the laſt ſix months 
of the navy bills, nor any part of thoſe called non in- 
tereſt bills, nor of the ſeamensꝰ pay, carry intereſt, ſo 
chat the nation cannot be charged with more than the 
intereſt of 3,000,000). i. 4. of 1,000,000]. Exchequer 
bills, which are a ſecurity to the Bank 23 0ũ, ooo 
goo, oool. iſſued to private perſons at 4 per cent. 32,000 

* TROP are abqut 1,500,000 navy and 

Carried over . 62,000 


This was wrote ſome months ago; ſin ce which time, the na - 

my debt for bills regiſtered in courſe. muſt have increaſed ; but 
as it has diminiſhed as much on the head of ſeamens* pay, this 
circumſtance makes no material difference, except that the in- 
tereſt payable by the public is ſomewhat increaſed, and if this 
ſmall addition of weight be not removed belare 1 it is felt I ſhall 
| be ready to allow it in the account. 


Brought 
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ht over ; | L. 62,000 
viewalling bills beyond fix months; of which 

at moſt 1,200,000], on intereſt 


48,000 


| Total L. 110,000 
Which though it be no charge upon the ſink. _ 
ing fund, but muſt be paid out of the future 
ſupplies from year to year; yet to purſue our 

author's method, and becauſe it is certain this 

intereſt until its principal be diſcharged, is a 
diminution of the public revenue, I ſhall, as 
he has done, deduct from the finking fund, 
becauſe as it muſt finally come out of ſome 

part of the public income, it is the ſame 
thing 1 in the end, at what time the deduction 
is made, | 10,000 
Add 1 . 17 58 and 4, 100,000 


— e 


10,000 


deduct this from the above ſurplus of 1,64 0,52 


Loos: . 1,430,529 
which according to the author's own account is what 
may be expected for future diſpoſeable money appli- 
cable to pay part of the public debt, or to the current 
ſervice, over and above what 1s 8 to mo ſinking 
fund every year. | 


But every ſtockholder, and I may ſay, every Eng- 
lihman, is ſo much intereſted in the truth of this con- 
cluſion; and its conſequences are ſo extenſive and im- 
portant, that I am defirous of eſtabliſhing the credit of 
the ſinking fund by ſuch trials as may prove that! have 
not ſtated it here too high. 


I have proved from papers laid before bariiamvnt ie 
the average * 1 the groſs ſinking fond for ſix 
years 


„ L 

years laſt has been 1,943, gool. ſubject to ſuch charges 
as are however made good out of the ſupplies of the 
following year, 1. e. the navy annuities and deficiencies 
of funds, of which the former being dedufted 


1,943, 500 

140,000 
leaves 1, 803, 500 From this de- 
duct as above 210, oool. the reſidue is 1, 593, 500l. 


Money applicable either for the current ſervice or to 
pay the unfunded, and afterwards the funded debt, 
and which we have reaſon to believe will be ſufficient, 
not only to complete the ſum. of 2, ooo, oool. granted 
out of the ſinking fund for the ſervice of 1764, but 
with the land and malt, ſupport the expence of an or- 
dinary peace eſtabliſnment; and beſides, to diſcharge 
the reſidue of the German demands. 


To give ſome further confirmation to this eſtimate, 
I have now before me an account of the net produce 


It is to follow our author, that I have at once deducted from 
the ſinking fund theſe two ſums of 100, oool. for the deficiences of 
the funds, 58 and 6r, and u 10, oool. for the intereſt of that part 
of the unfunded debt, that is not charged on the ſinking fund, be- 
cauſe I think no error is ſo dangerous as thoſe we may be led into 
by a reliance on this plauſible writer, who is either very uncandid, 
or, as T hope, very inaccurate ; the deduction of the intereſt of the 
un funded debt, not a charge on the ſinking fund, is, however, 
improper ; ſo that the groſs ſinking fund, ſubject to charges, is 
1,43, 500l. the clear ſinking fund, excluſive of what is conſtantly 
made good to it, out of the ſubſequent year, will be 1,704, 1581, 
but I chuſe to make uſe of the ſam of 1,594, 1581. in order to de. 
te an inaccuracy in the Budget, of the utmoſt conſequence ; the 
author is pleaſed to ſay, that the avowed peace eſtabliſhment is 
3, 600, oool. Does he ſeriouſly mean that the eſtimates, excluſive of 
deficiences, will amount to this? if he does not, he is ſurely guilty 
of great inaccuracy; wilful or not, I leave the reader to judge, in 
adding the deficiences and intereſt of the unfunded debt to the 
current ſervice, and yet deducting them from the Ways and 
Means, | „ 
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of the exciſe, actually paid into the exchequer, between | 
5th of July 1763, and 5th July 1764, the amount, ex- 
clufive of the annual malt, has been L. 4,191,731 
Cuſtoms eſtimated, as by the author, at 2,000,000 
Petty branches alt - 1,000,000 


3 ; | 75191,731 
Dedu civil lift and intereſt of the debt 5:487,000 


Remains /. LOA 31 
for future ſinking fund, from whence, deducting the 
intereſt of the * RY 3s debt, which, though not pro- 
perly to be deducted from this fund, muſt certainly be 

paid out of ſome part of the revenue, there remains the : 
fum of—1,594,731h 5 
Thus 14,704,731 


110,000 


| C1, 5 94,731 
This confirmation, will, perhaps, pur it out of doubt 
that we may ſafely eſtimate the future applicable money 
arifing from the finking fund, over and above the in- 
' tereſt of the whole funded and unfunded debt, and 
clear of all deficiences, and befides what is brought ro 


the ſinking fund from the ſupplies of the year, at about 


1,600,000]. without the danger of any conſiderable error; 
but as we have great reaſon to hope that the unfunded 
debt will not long remain a burthen on us; when that 
time comes, the clear diſpoſeable money of the ſinking 
fund will become over and above every annual charge 
on the revenue, at leaſt 1, 700, oool. excluſive of ſuch 
improvements as may be reaſonably hoped for, from 
the regulations of franking, the deaths of annuitants 
for life; the i improvement of the cuſtoms, c. 


And after all, I ſincerely believe, that even this ſum 
is conſiderably too low; I am ſatisfied that I am ſhort 


ol the truth, excluſive of the future improvements of 


* * 
— . —. —— apt — ö 
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the public revenue that I have mentioned; the papers 

laid before parliament next ſeſſion will determine how 

far I am right in my conjecture; and whoſe calcula- 

tions are moſt to be depended on for the ſtate of the 

revenue of the nation, the author of the Budget's, or 
mine. 


And now let us ſee what merit the miniſtry have with 
the landed intereſt; they have brought them to a proſ- 
pect of a reduction of the land tax within a few years; 

a proſpect out of ſight, when the war continued; and in 
the mean time the landed man of ſenſe knows that as 
his fate is not hopeleſs, ſo burthened as he is, his ſitua- 
tion is better than if an addition had been made to the 
exciſe or cuſtoms. 


The wiſaſt financiers have laid it down as a rule, 
that the land pays every tax: I think Mr. Locke's words 
are, The trader will not pay them, the labouring | 
man cannot, the landed man muſt.” In ſhort, it is 
demonſtrable, that thoſe who poſſeſs an income, that 
does not ariſe from labour, or ingenuity and ſkill, and 
which in its nature is not to be carried away, will di- 
rectly, or indirectly, ſuffer for every tax impoſed; and 
if he fancies he has found out a method of transferring 
thoſe taxes to another, if the burthen be conſiderable, 
tis twenty to one, but that other runs away, and leaves 
the landed man to pay the tax, with leſs ability to 
bear it. 1 


The miniſtry have then the merit with the landed 
intereſt of bringing into proſpect that reduction, which 
a year or two more of war would have carried quite out 
of fight; and they the merit of making this reduction 
probable, without adding to the indirect _ the land 
is already burthened with. 


I am far from thinking this nation is incapable of 
bearing further taxes; it has certainly various reſour- 
ces; but ſome of them may be hazardous, and all ought 
oh N to 
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to be reſerved for times when neceſſity requires them: 
it is ridiculous to argue, that new taxes ſhould be laid 
now, becauſe ſuch were laid in the laſt war, and in that 
which preceded the peace of Aix la Chapelle; and it ill 
becomes che friends of them, who made that peace, 
which is only to be juſtified by the difficulty of raiſing 
money, to inſiſt that many reſources remained even at 


that time. 
That the proſpect of aide the land-tax is not 
vain, will appear from hence. | „ * 


The avowed ordinary peace eſtabliſhment, excluſive 

of deficiences, is about 2, 900, oool. * and not 3,600,000). 

and even this ſura is ſubject to reductions, that it may 

be reaſonably hoped will very ſhortly take place, and 1 in 
a few years, amount to 2, or Zoo, oool. 


A plan for a revenue, to be collected in the planta- 
tions, has been laid, and in part, put into execution; 
it is yet too early to ſay, what may probably be ex- 
pected from this plan; but I have been aſſured, that 
when experience has enabled us to give a little more 
perfection to it, a large ſum, perhaps 150,0001, a year 
may be produced by it: the half-pay eſtimate muſt di. 

miniſh every day, and diminiſh the eſtimates of the 
current ſervice ; and in like manner the falling in of 
exchequer annuities, . will yield a confiderable yearly 
increaſe to the ſinking fund: the expence of Chelſea 


1 * Any one that will take the pains to examine the ſupplies of the 
laſt year will ſee that this ſum is not mentioned at random, but 
that it is the full amount of the permanent eſtabliſhment of the 
army and navy, even including the heavy eſtimates of Chelſea hoſ- 7 
pital and half- pay, together with the Foundling Hoſpital, African | t 
Forts, and other eſtimates that are like to continue excluſive only 2 
of the occaſional and incidental matters that are elſewhere con- 0 
fidered, and of the deficiences of funds, which the author of the g 
Budget has deducted as I have from the funds themſelves.” And n 
this I think cannot be deemed an unfair way N what ne 
may be called an ordinary peace eſtabliſſimentt. fo 


| hoſ bra, 


{i % 1 
hoſpital, for the ſame. reaſon, is a decreaſing erpenchz 
never very great, but at the cloſe of a war; and that of 
the Foundling Hoſpital will probably be greatly leſſened 
the year after next, and be ſaved within two or three 
years afterwards ; 1 might, therefore, without danger 
of being miſtaken, compute the peace RN RIO | 
for future years, much below 2, 900, oool. | 


In the mean time, the land and malt will produce 


net about — C. 2,450,000 
The 9 Fund nearly clear — | 1,600,000 


1 


4,950,000! 
Deduct an ondinr peace eſtabliſhment 2,900,000, 


n 


Ne 1,1 50,000 
This is of itſelf 1 more than. ff eg ta pay. 
the remainder of the German demands ; and in four or 
five years, to diſcharge the whole unfunded debt *. 


Tf an occaſional ſubſidy, or a fleet of obſervation, or 4 
variety of incidental matters, that muſt occur in the moſt 
peaceable times, ſhould poſtpone the payment of any part 
of this outſtanding debt, which is (exclufive of old 
arrears of pay, and the fix months of navy bills, not 
come into courſe of payment) about 4,000,000l. and 
not 6,000,000]. it may be ſix, or it may be ſeven years, 
before the unfunded debt is cleared. I would not be 
underſtood to ſay ſuch contingencies any more than 
the Indian war, are compriſed in the ſum of 2,900,000], ' 
| but it is to be conſidered that with an eſtabliſhment of... 


* Tt is a PARTY „ for thoſe who have ſo Shi tly 
reported that we are never to expect 3 per cents. at par again, 
that this ſum of 1, 1 5h, oool. is not only greatly beyond what was 
applicable out of the finking funds in the years 1749, 50, and 51, 
for the payment of the national debt, but is nearly equal to the 
groſs ſinking fund itſelf in thoſe years; and yet 3 per cent. an- 
nuities were at par a little more or leſs throughout thoſe years, 
notwahisstin g the fond of unſuberibed atinuities to be provided | 
for. 


Vow Je. 4. . 


* 
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16;000 ſeamen, with our militia, and Tefs attachment to 
the continent than we have heretofore unhappily had, 


theſe incidental matters are [eſs likely to occur; and 
when they do, perhaps the alarm may coſt us little; 


- and if they do not, the unfunded debt is to be diſ- 
charged ſooner. 


And here F might conetide my ſubject, as 1 think 


1 have ſhewn that national credit ſtands on a much 


better foundation, and that the proſpect of the public 
credixors is much more promiſing than has been re- 
preſented by our author; who has exerted a great deal 


ol ability and ingenuity, to leſſen the one, and to alarm 


the others; but as public credit is certainly the better 
or the worſe, for the reputation of the perſons intruſted 
with the adminiſtration of public affairs, I cannot but 
congratulate the ſtockholders on the forced confeſſion, 

of our author, that the preſent adminiſtration is accept- 
able to the landed gentry of the kingdom *; he cannot 
conceal the ſpleen and concern W eircumſtance gives 
him, and they extort this confeſſion from him, though 
it contains the fulleſt juſtification of thoſe he takes ſo 


much paias to traduce. There may have been, and I 
believe have been, miniſters in every country that have 
been able and honeſt, and have yet been unpopular 
among che proprietors of land 3 but 1 think the au- 


thor can hardly point out an inſtance in any age, or 

any country, where the opinion of the proprietors of 
land was corrupted in favour of a weak or wicked mi- 
niſtry: for my own part, Tſhall always think that when 
power is placed in the hands approved by. a majority of 
landed men of this, or any other country, it ſtands upon 
its ian baſis, aud neither can, nor cvught to be Taken: } 


„That neither 5 . nos the peace are . 5 

able to the trading part of mankind, I: may infer from the me. 

morable. addreſs on that occaſion, ſigned by the greateſt number 

of opulent merchants and traders. that ever — their appro- 

bation of ny public * _ 
16 
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the lahded man ought to be, pe generally is, by his 


education, moſt able to judge on the ſubject, and has 
no other bias than the good of his country, which his 


ſtrongeſt intereſts prompt him to uphold, and when 
power is ſupported by property, the ſubjects have the 
only ſecurity the nature of government will admit of, 
for its due exerciſe, and the only ſecurity to be relied 
on. When power is ſeparated from property, the con- 
ſtitution becomes corrupted, and every day approaches 
that diſſolution, which eyents may an but 
cannot long prevent. | 


* - 8 1 
a * 


' When the queſtion upon General Warrants was diſcuſſed 5 „ 


| Houſe of Commons, General Conway divided againſt the mis. 
niſter (Mr. Grenville) upon it. This was in February 1764. 
In April 1764 (on the laſt day of the ſeſſion) he was diſmiſſed 


from his civil and military employments. This extraordinary ' 


diſmiffon gave riſe to the two followin g pamphlets, 
AN ADDRESS 10 THE puBLIC. 


; ox THE - LATE DISMISSION OF A GENERAL rn < 


__ | BY WILLIAM warne E S Q. 


Eguden ego fic exiftumo omnes cruciatus minores quam 
facinora illorum eſſe, ſed plerique mortales poſirema memine- 
re, & in hominibus impiis ſceleris eorum obliti, de pœnã 
diſſerunt. . SALLUST, . 


SGxvrrxuxx, : 


HE contents of this, addreſs were 2 as up 
ſolely for your uſe, as ſoon therefore as they 


were finiſhed I had no doubt with myſelf ro whom 


they ſhould be inſcribed. I did not find myſelf diſ- 
| poſed to write to any member of parliament, or any noble 
bord in retirement; nor would I adopt the hackneyed 


guiſc of a friend in ſoron communicating his A 


3 EY | | to 
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— m j ̃ ̃—8—ẽͤ' N TY 
< — — . — 2] 2 rn 


— ——— 


34 J 


to a gentleman i in the country. Were one to judge from 
the inaccuracy indeed of ſome of theſe compoſitions, 


one ſhould be tempted to conclude that they were 


deſigned for the private view of ſome partial friend; 


and, as ſuch, correſponding well enough with the” | 
titles they aſſume, rather than for the ſtri& conſide- 


ration of the diſcerning public. I ſhall not pretend 
to any greater degree of correctneſs than any of my 
cotemporaries: : J was willing only at my firſt outſet, 


to give them as it were a pledge of my frankneſs and 
ingenuity, avowing openly, that I meant to ſubmit 


my thoughts to their confideration ; and therefore ad- 
drefling myſelf to them directly. 


The diſmiſſion of a general officer from the ſervice, 


is'a tranſaction, I do not mean to call it, not cog- 
nizable at the tribunal of the public, but rather in 


itſelf of a private nature, affecting chiefly an indivi- 


dual, and reaching the generality very remotely, if at 
all, in any of its conſequences. An unfaſhionable 
tenet I am well aware in theſe latitudinarian times, 


where every man with his ſelf-given authority, readily 
pronounces his willing judgment, upon all matters in- 
diſcriminately, which he is ſcarce ſo patient to hear as 


he is eager to condemn. In the modiſh language of 
the day, this is ſtyled our liberty; whereas, in truth, 


it is only the cloak of our maliciouſneſs, and fo widely : 
are we miſtaken, that an intemperance which ought | 


Pe moans to be reckoned the reproach even of a civi- 
| lized people, is abſurdly extolled as the peculiar glory 
* our land. The diſmiſſion of a general officer, 


whether rightly or not, has however engaged ſome- 


what of the public attention. Attempts have been 
made too, to render it the object of popular cla- 


mour; and though our memories would not ſuffer it 
to be called unprecedented, yet every other inflaming 
epithet has been laboriouſly given it, and inſinuations 


laviſhly thrown out, that 2 was only che —— 
0 


; * 
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of ſorrows; that ſuch an unconſtitutional act was not 
meant to ſtand ſingle and unſupported, but was to 
be followed by the diſgrace of ſeveral other general 
officers; and left this ſhould be borne too calmly, it 
was induſtriouſly added, that the whole army was to 


be new modelled. 


After the numerous falſhoods: with which you had 


been amuſed during the whole courſe of the laſt ſeſ- 
ſions of parliament, I muſt own I was in great hopes 
that the farewel dinner at Wildman's, was thrown 
out as a kind of ſignal for the diſcontinuance of theſe 


artifices. The ſagacious leaders of the coterie muſt 


have been convinced long ago, that the ideas which 


they endeavoured to propagate, that the ſeveral parts 


of adminiſtration were divided and diſunited, met 


with as much difficulty to obtain credit as their own 
confident boaſtings that they were ſoon to reſume their 
power, and this too, in ſpight of the weekly letters 


written by his grace's favourite nephew into the fa- 


vourite county of Suſſex, all peremptorily aſſerting 
that a few days would infallibly ſee him reinſtated. 


The public papers have been ſo long filled with 


rumours of changes and alterations, that theſe very 
articles which parcelled out the great offices of the 
ſtate among our very diſintereſted patriots came at 


laſt to be peruſed with as much ſang froid and inat- 


- tention as the Deal liſt, or the tide table, In this 
ſituation. of the veracity of the candidates for power, 
one would have imagined them politicians enough, 


at leaſt to have forborn recalling to the public atten- 
tion the memory of their late defeat, and to have 
. waited till the near approach of another ſeſſion of par- 


liament might have induced a belief of the poſſibi- 


lity of their ſucceſs. But theſe experienced leaders 
(and you ſee there are ſome general officers among 
eo have 9 a different ſyſtem. They ſcorn 
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even ſummer quarters; ; and like 4 King of Pruſſia, 

conſidet the attainment of their wiſhes to be the = 
end of the campaign ; though upon better recollection, 
they ſeem to have had more in view Marſhal Bel- 


leiſle's orders to M. de Contades, © de faire un veri- 


tc table deſert of the country. they are marching 
ce through.” 


Since then this is the caſe, * you are to have no 
20085 but to be continually harraſſed with alarms of 
deſigns on your liberty, of invaſions of the conftitu- _ 
tion and the like, it becomes of ſome importance to 
examine fairly the ſtate of things. It is of no ſmall 
conſequence, I will not ſay merely to your domeſtic 
peace and quiet, but to your reputation abroad, and 
your proſperity at home, that you ſhould have a con- 
fidence in the government under which you live. This 
confidence is the real ſtrength and ſpirit of a king- 
dom; every thing that tends to make you leſſen it 
ſhould be looked on with a cautious jealouſy. It 
ſhould be neither given nor withdrawn, without the 
moſt ſcrupulous conſideration ; fince unnerved by this 
you may continue for a while the ſhadow of a great 
and. flouriſhing people, but you will want the eſſential 
ſubſtance. In ſuch a disjointed ſituation every at- 
tempt to try your ſtrength, will only prove a melag- | 
"MY inſtance of your weakneſs. _ | 


'To improve this confidence, and to detect the ma- 
licious arts of thoſe who would influepce you to with- 


draw it, is the chief deſign of the preſent addreſs, 
applied to the particular object which has lately been 


made uſe of to alarm you, I mean the diſmiſſion a 2. 
general; and if you would judge impartially of this 
matter, you muſt ſet aſide from the queltion every 
perſonal conſideration. Viewed as a public point, 
neither the alliance to a great family, nor the influence 
of an 5 8 e vs gs any ſhare in this dif 


cuftion. 
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cuſſion, How far this tranſaction affects the public; 
what intereſt the nation has in the general's continu- 
ance in office; or what wound it has received by 
his diſmiſſion from it, are the only points in queſtion : 
and though individuals may be concerned for him as = 
a man, (yet even this concern would be more pro- | 
perly expreſſed for the conduct occaſioning this diſ- 
miſſion) as a people, it remains to ſee whether we owe 
to him, on the ſcore of gratitude, or have any reaſon 
to apprehend the vitals of our conſtitution endangered 
by the ſtep which has been taken, Our thoughts will 
probably be reduced to more order, were we regularly 7 
to inquire what hurt has been done to the army in 
general by the late diſmiſſion, and what particular 
hardſhip has fallen on the individual who is the object 
of it, which will naturally lead us to aſk farther, what 
detriment the public has received from a meaſure 
which has been fo c repreſented to be highly 
injurious to 3 


With reſpect to diſtoiſions in b geben they are fo 
ſanctified by cuſtom, even by the conſtant cuſtom of 
thoſe who, while in power, practiſed them without 
remorſe, though they are now condemning them with- 
out meaſure, that I could ſcarce hope for the public j 
attention, were I to enlarge on them in the light of ug 
hardſhips to private families. Our ſtate phyſicians, 
indeed, haye confidered them as a kind of extraordi- WM 
nary remedy, not to be had recourſe to in the uſual It 
ſtages of a diſorder, but only to be preſcribed when 1 
every other method of treatment has been found in- 
effectual: there is one ſingular property attending þ 
them, that as they are very violent in their operation, 
and conſequently often annihilates the patient they are ! 
given to, who is unable to bear them, yet they are I} 
found to act collaterally, and produce the moſt ſur- 
Prong _— on perſons in the ſame diſorder, having 
2 4 | been 
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been known to recover men who were very | near 1 0 


Jaft ſtage of the diſtemper. 


The firſt ſalutary ſymptom | is a Ilem Soc, which 


; generally brings on a ſtate of reſt and quietifm, and 


the patient is quickly reſtored to a flate of ſound 
health, It would be idle, therefore, to dwell on the 


general grievances of diſmi Mons, when applied to the 


army. Tn thoſe inſtances where length of time, and 
confeſſed ability in the Profeſſion, conſpire together 
where the gradual promotions have been the effect, 
not of parliamentary connections, but of diſtinguiſhed | 
merit, and of a variety of military ſervices, there I 
Own it laid the foundation of pretenfions which ſhould 


not lightly be ſet aſide. Not but the beſt pretenſions 
may be forfeited, the greateſt ſervices may be cancelled 


by a ſequel of conduct, which no ſituation can juſ- 


tify, no exertions of military proweſs can atone for; 


and I have ſaid this the rather, becauſe the army has 
been. I know not how, conſidered by ſome as ſtand- 
ing on a diſtin& line from civil profeſſions; on ſo 
diſtinct a line, that what would have been allowed as 
a very reaſonable cauſe of diſmiſſion from the one, 
has been looked on as a hard and * treat- 
ment when applied to the other. 


5 can eaſily conceive why they ſhould hold this 
language, who, by their long poſſeſſion and conſtant 
diſpoſal of all offices, both civil and military, think- 
they have acquired an indefeaſable, if not an heredi- 


tary right to the continuance of themſelves and friends 


in their reſpective employs : but I cannot eaſily per- 
ſuade myſelf that the public ſhould adopt an opinion 
ſo evidently partial, ſetting off one ſer of men ſo much 
higher than the reſt, where family and fortune and 
accident are much more frequently the cauſes of ſuc- 


ceſs, than in the other paths of life, bed 
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Is not a man, for inſtance, who is in the track al 
public offices, as much buried in a profeſſion, as 
much cut off from the probability of ſucceeding in 


any other way, ſhould he be diveſted of his employ- 
ment, as any officer can be? will they not both be 


equally aukward, and equally averſe too, to the en- 
gaging in any other - purſuit ? with this difference in 
_ favour of the civil officer, in proportion as ſituations 
acquired by dint of induſtry are: more pleaſant to en- 

joy, more difficult to be obtained, and conſequently 


more grievous to loſe, than thoſe great and ſudden 


: Flevations which are the coup de mains of fortune. 


Daily experience convinces us that military pro- 


motions, and thoſe too of the higheſt ranks, are by 


no means the ſettled regular conſequence of ability in 
the profeffion ; whereas in civil life the àttainments of 
Eminence are generally the rewards of labour and in- 


duſtry i in the routine of public offices; or if the pro- 


grels be more rapid, they are the ſure marks of un- 
common genius and proficiency, ſeldom beſtowed, 


and not to be acquired nor enen e a Sent | 


degree of merit. 


It requires no extrapnbingry diſcernment. to make 
this diſtinction, nor will the caſe appear partially 


| tated, when it is remembered how much more fre- 
quently rank and emolument are the fruits of pur- 
chaſe, and of favour and affection, in the military than 


they are in civil life; I am ſure the inſtances which 


might be given of diſmiſſions in the one and the 


other, would bear no ſort of compariſon,  . 


I will juſt point out one example which happened a 
few years ago within the compaſs of my experience. 
While a noble duke prefided at the head of the board 
of treaſury, and by whoſe ſign manual, indeed, the 
diſmiſſion was effected, a gentleman of à very liberal 
| education, and who is til} } rere by his cotem- 

Poraries 
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poraries as a good ſcholar and an ingenious man, had 
been bred to the law in the early part of life; but be- 
ag prevented by ill heath from purſuing his ſtudies in 
that profeſſion, quitted the Temple at the advice of 
his friends, and, by their recommendation of him to 
Sir Robert Walpole, obtained the office of one of the 
commiſſioners for regulating hackney coaches, where 


he behaved in ſuch a manner as to recommend him 


very much to the notice of his ſuperiors, In a few years 
after, fome old ſchoolfellows, who had remembered 

bim at Weſtminſter, joined in a petition to Lord Or- 
ford, and got him appointed 4 commiſſioner at one of 

the inferior boards at gool. per annum. In this ſitua- 
tion he remained. for a conſiderable time, conſtantly and 
diligently performing the duties of his office, from 
which he never ſuffered his advanced age, or his ill 
health, to excuſe him in the leaſt, At length came 
the fatal blow to this poor man's eaſe and quiet, and 
indeed in its conſequences nearly affecting his life. A 
letter of diſmiſſion was ſent from the treaſury, ſome- 
What ſoftened, indeed, by the conſtant gibberiſh on 
theſe . That he ſhould be glad of an op- 
4 portunity to ſerve him,” but taking care to inform 


him at the ſame time, © that his majeſty had no farther 


* occaſion for his ſervices.” 


Well might he have 8 540 eat in the 
2 80 
Nay, take my life and al; n not that. 


You take my houſe, when you do take the prop 
That doth ſuſtain my houſe; you take my life, 


, When you do take the Meant whereby I live. 


The event was, that the poor! man, whoſe infirmities 
called for ſome indulgenees, and whoſe fortune did not 
furniſh him with the means of affording. 2 lan- 
| guithed about three OR A and chen died. | 


This very plain tale "8 not ftand i 1n need of any 
comment. I will only add, that the mortification was 
farther heightened by the inſignificancy and cha- 
rater of the perſon on 1 whoſe behalf this removal was 
made. 


It would be very difficult, I i to quote any l 
inſtancks of a parallel kind in the army: if a line is to 4 
be drawn between military and civil commiſfions, and = 
it is to be the doctrine of the day, that officers, be their 
conduct in departments of buſineſs wholly foreign to 
their profeſſion what ir will, are not to be diſmiſſed bur 
for military offences only, and by judges of their o,. 
ſurely that would be a wound to the freedom of this 
country, which I will not charge even the clamorous 
abettors of ſuch a tenet with. the deſign of giving. 
When once the officers find they are to depend on no ' 
power but their own, it is to be feared they would ſoon - . | 
begin to think they have a legal right to their com- 
miſſions and to their pay; and were both k— and par- 
liament to join in opinion for reducing any number of 
them, they would look on it as an injury done to 
them, and be apt to join together to prevent the effect 1 
of ſuch a reſolution. Whereas, while the officers re- 
main in the dependent ſtate they are in at preſent, they 
know they have no right either to their commiſſions or 
their pay, any Jonger than it ſhall pleaſe his majeſty to 
continue them in their command. | 


* 


What think you was the intent of that annual oppo- 
ſition to ſtanding armies, which was given for ſo many 
years ſueceſſively, and the chief managers of which are 
handed down to us, ſome of them remember by us, as 
the firmeſt patriots? What was it but, in its conſe- 
quences, the annulling the idea now endeavoured to be 
ſet up, that officers hold their commiſſions by another 
| tenure than that of the grace of the crojWps and the | 


eſta * of parliament? 
Þ P Wbet 
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What think you was the intent of voting the army 
annually, but to prevent military eſtabliſhments being 
rivetted on this country, and conſidered as perpetual? 
How are theſe clamours then at the diſmiſſion of a ge- 
neral officer, conſiſtent with the labours of thoſe pa- 
triots, with the idea of parliament, or with the deſires 
of every well-wiſher to his country? Do you conſider it 
as a valuable object, to make every reduction in your 
military force that is conſiſtent with your ſecurity ? 
And do you ſtrive to ſet up a claim which renders ſuch 

à reduction impoſſible, | and . directly to pg 
rity: EC 

Do you think it ſtrictly Söukitutienzl that the army 
ſhould be yearly voted by your repreſentatives, and 
that the commiſſions ſhould, in conſequence, depend 
upon their opinion of the expediency of their conti- 
nuance? And do you encourage an idea which muſt 
quickly fet them out of the reach both of king and of 
parliament, and to own no other maſters to whom they 
ſhould be accountable, but themſelves. It is impoſſi- 
ble that two ſuch contradictory propoſitions ſhould exiſt 
together. No: let the officer and the man of civil buſi- 
neſs ſtand on one and ſame foundation, their own good 
behaviour. Let the crown, which is entruſted with 
the executive part of government, have its own rights 
and privileges, and ſurely they are not unreaſonable 
ones, the employment or diſmiſſion of ſuch miniſters 
and ſervants as it thinks moſt conducive to the gael 
| goon of the whole. | 


The army then, conſidered as a profeſſion, and; 1 
allow it to be a profeſſion, and of a very liberal Kind, 
cannot be thought injured by the late diſmiſſion: mili- 
tary commiſſions in this country, though much more 
extenſive of late than our anceſtors would have thought 
_ conſiſtent with the great freedom we enjoy, have not 
yet taken ſuch deep root among us as to be looked upon 
ag 
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28 eternal, The great view in which the army can | 
ſuffer as a profeſſion, is in the mal-diſpoſition. of it's 


ranks, and very lucrative departments, if theſe are con- 
fined (and former court kalendars will inſtruct us) to 
borough connections, inſtead of being the rewards of 
ability and ſervice, ſuch a damp will be .thrown on 
every man who has not the good fortune to be born a 


couſin to the mayor, or jurate of a corporate town, that 
in time it will ceaſe to be a profeſſion; it will ceaſe to 
be a ſchool of great and glorious atchievements, and 
become only the repoſitory of men, who have neither 


knowledge or experience enough to do credit to them- 
ſelves, or ſervice to the public. Try the ſubject of the 
preſent queſtion by what has been aboyementioned. 


What are likely to be the fentiments of the officers of - 
the army upon the diſmiſſion of this general? That 
part of them who engage in civil buſineſs, or who have 


civil connections, cannot but think that he ſhould have 


given his aſſiſtance to government if he expected their 
ſupport; and as for thoſe who are neither engaged 
themſelves, nor have any intereſt with thoſe who do, 


they will ſoon bring themſelves to be of opinion, that 


as he went out of his way, and of his profeſſion, to 
perplex and harraſs the ſervants whom the king thought 


proper to employ, it is no wonder that in ſome ſort 


retaliation ſhould take place; they know very well 
this can never be their own cafe; and can therefore 


feel no diſcouragement from any apprehenſion; which 
it is impoſfible ſhould ever exiſt with regard to them- 
ſelves. I am well aware of one objection which is 
uſually made to the diſmiſſion from a command. 


« The bed-chamber it was natural to think he could not 
4 continue in, but his regiment. I own 1 am very much 
* ſurprized: @ military puniſhment for a civil offence.” 
Abſurd as this reaſoning is, it by no means wants its 
advocates. If the ſubje& were not ſomewhat ſerious, 


ic NN almoſt 9 one to ridicule. Apply this 
extraor- 
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| extravedinary method of argument to. a et, and the 
* rule becomes abſolute for a reciprocitry of wounds, 

that if one of the parties is ſtabbed on the right fide, he 
mult not think of aiming at the left of his antagoniſt : 

this is in Shakeſpear's phraſe the retort courteous, - and 
fuch is the refinement of our delicate days, that we 
muſt be well bred, even in our reſentments: the hands 
sf government would have been eſteemed weak indeed, 

if whilſt endeavours were uſing, on every fide, to 4 
treſs and to perplex them, they had contented them- 
ſelves with a peaceable hearing of the groſſeſt charges 
of jgnorance and inability without making their oppo- 
nents ſenſible of the indecent part they were acting: 
ſuch a conduct would have been calculated to diſpirit 
their friends, and invigorate their adverſaries, who, 
though the objects of ſo ill-· judged a lenity, would 
kave been among the firſt to have termed it cowardice 
and puſillanimity. The army will not then think them- 
ſelves aggrieved in this particular diſmiſſion. The cauſe 
in which this general was engaged related no way to the 
defence of their profeſſion: they will not therefore la- 
ment with him as one fallen in their behalf. And with 
reſpect᷑ to the ſituation of military men in general, when- 
ever they incur the diſpleaſure of their maſter in matters 
wholly foreign to the military, they will be ſo far from 
making a cauſe commune, or from applying to themſelves 
any mark of diſgrace, that it will prove rather a means 
of keeping them more cloſely attached to the reſpective 
buſineſſes before them, asthe ſureſt means of preſerving 
4 connection between their merits, and their at- 
vancement. | 5 | 


Further let it 1 enquired what wiurg x — been 1 
to the general as an individual. And here the public 
muſt be cautioned not to run into the common place 

cuſtom of laviſhly beſtowing on every many in oppoſi 
tion to the perſons who diſpleaſe them, every virtue 


under the ſun, A man of tolerable diſcretion 1 in his 
vices 


[ . 5 
vices need only go to Wildman's, and vote wah the 
minority”: he becomes ine 


| Liber, honoratus ſapiens rex denique regum. 


Had it not been for this, many of our preſent pa- 


triots would have defcended to their graves without 


being handed down to 1 for their heroic and 
illuſtrious deeds. 


The public would never have known that. + cd 


duke had ſpent his eſtate in the ſervice of his country, 


or that the whole ſyſtem.of his adminiſtration was one 
continued ſeries of inflexible integrity and ſtrict atten- 
tion to the foreign and domeſtic. intereſts of Great 


Britain. The object of the preſent queſtion comes in 


too for his- ſhare of the panegyric upon this occaſion : 
not content with the virtues which adorn a private life, 
our news writers would adorn a private life, our news 
writers would blazon forth his military merit, and the 


whole is confidently cloſed with aſſertions of the very 


eminent ſervices he has performed; though I do not 
recollect, indeed, having ſeen any eulogies upon the 
nice adjuſtment of the hair, or the rhetorical uſe of 
the glove. Impartial judgments are not to be drawn 
from ſuch ſuſpicious informations. Would we know 


truly the injury he has ſuſtained, it can only be rightly 


eſtimated from a conſiderate view of his ſituatien. In 
point of fortune, he will not be accounted a great ſuf⸗ 
ferer from the largeneſs of his independent income. 

Beſides, what foldier ever ſerved for pay? and yet, 
even in point of fortune, upon caſting up the bill will 


the public be found in the generaPs debt? His appoint- 


ments have been very conſiderable for a great length of 
time, to which, if we add the large increaſe which he 
derived from being left commander in chief i in Ger- 
many, they would form a ſum ſufficient to. out-bal- 
lance the deſervings of many military men. I would 


E 
beg leave to obſerve that I do not pretend here to in - 

_ clude the general's merit in particular; that is of ſo 
very tender a nature, that I ſhall no more venture to 
decide upon its quantity than to queſtion its reality. 
But ſo far I will pronounce as a kind of middle man 
between the public and an individual; that a great 
ſum of money given, requires a great ſervice performed. 
I do know that altogether, he has received much 
public money, and I have no room to doubt (as the 
greater part of it was given under his grace's adrhi- 
niſtration) that an equal ſervice was performed. Iam 
the more at liberty to think that the late diſmiſſion was 
no injury to the general as an individual, becauſe the 
conſequences of the part he choſe to take in public bu- 
ſineſs muſt have been evidently foreſeen. He could 
never expect that his royal maſter would ſubmit to be 
thus braved, even in his bed- chamber, and ſuffer his 
favours to be heaped indiſcriminately whether he acted 
againſt, or in concurrence with his government. It 
required no great depth of policy to diſcover that an 
adminiſtration can never be of long continuance which 
permits its enemies to remain on the ſame footing 
with its friends; «bi males Premia ſequunter baud facile 
gut quam gratuito bonus et. Nor would the diveſting 
him of one employment have given the idea of a tone 
of firmneſs and deciſion, A man who has five and 
twenty hundred a year, if he is conſcious to himſelf 
that his conduct has been ſuch as muſt have provoked 
the reſentment of thoſe who have his employments in 
their power; may flatter himſelf indeed, and ſo 
ſtrange a thing is ſelf partiality, may induce himſelf for 
a time to believe that that employment alone will be 


taken from him which he is the readieſt to part with. 


- Avarice likewiſe may come in to a man's aſſiſtance on 
ſuch an occaſion, and teach him to feel that he had 
much rather loſe five hundred than five and twenty. 


But if the diſmiſſion was intended it undoubtedl7 
| Was) 
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was) à certain mark of diſpleaſure for a conduct which 
had given much offence, there was a neceſſity of its 
totality, in order to its being a puniſhment. 


] can eafily conceive that in particular caſts Altikon 
would be a releaſe inſtead of penalty or a retaliation. 
Suppoſe, for inſtance, what mig be a creature of ima - 
gination; however for argument's ſake, ſuppoſe a man 
brought near his royal maſter by an honourable poſt, 
and engaged by that means as it were in a neceſſity of 
frequent intercourſe and communication with him. 
This man, through diſguſt, caprice, ambition, or ſome 
ſuch motive, forgetful of his own ſituation, and re. 
gardleſs of the opinions and advices of his friends; 
engages deeply in league with a ſet of men whoſe de- 
termined purpoſe 1 is to impoſe conditions of their own, 
and to give the law to their \——n, Their plans 
become his language z their reſolutions are the ſame; 
yet. he continues ſtill in office; frequents the r—1 pre- 
' ſence. as before; is employed in thoſe daily ſervices 
which in moſt minds beget a kind of affectionate re- 
verence and eſteem for thoſe to whom they are done, 


With what comfort, think you; is it that he now 
draws near with his lips to his r—1 maſter; while in his 
heart he is ſo far from him? Would not a diſmiſſion in 
ſuch an inſtance to a man circumſtaneed: as I have de- 

ſcribed him, be confidered more properly as a releaſe; 
as ſetting him more at liberty to purſue the purpoſes he 
is ſo bent on; and taking from his view thoſe virtues 
which he is ſo obſtinately reſolved to perſecute. If 
| ſuch a caſe ſhould ever exiſt, the removal from that 
employment could not ſurely be conſidered as the whole 
of the diſpleaſure that was to ariſe as long as there re- 
mained a poſlibility of infliting more. But to return, 
The injury is endeavoured to be brought home to the 
diſmiſſed general by ſuggeſtions, that it was for one 
vote, What! ſingle a man out and diſmiſs him for 
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one vote only, and that too in a matter wherein the 
liberty of the ſubject was fo eſſentially concerned, and 
where many other general officers conducted themſelves 
exactly in the ſame manner. I ſhall not take upon 
myſelf to aſſign any reaſon at all for the diſmiſſion now 
in queſtion. I will ſtate ſome ſhort facts, for the 
fruth of which T will appeal to the the teſtimony of 
the well-informed, and leave the public to judge how 
far the tenor of conduct which has been obſerved by 
the general ever fince the beginning of laſt winter 
operated in the preſent caſe. 2 75 


Fad it been aſſerted that the general ie 
wah adminiſtration in one inſtance, it perhaps had 
been much nearer the truth than the NE that he 
oppoſed them s in ne. 


"Whoever was converſant in the buſineſs of the laft 
winter, will readily call to mind that the greater part 
of the time before Chriſtmas holidays was ſpent in a 
diſagreeable though very neceſſary tranſaction relating 
to Mr. Wilkes. 1 do not remember in the ſeveral 
ſtages of that affair, which was confiderably ſpun out 
by a variety of untoward accidents, that the general 
took any part in the reſenting the inſult which had 
been ſo groſsly offered to his maſter; and which, con- 
ſidering the relation he at that time bore to his family, 
could not have been looked open in the er as ogg 
n his character or ſtation. Fs als (v1 


After Chriſtmas, when the oppoſition had ſom- 
Nee all their firengrh from the country, and began 
very confidently to name the day on which they were 
to enter into their glory, this gentleman, who bad 
hitherto obſerved a kind of ſuſpicious neutrality, began 
more openly to declare himſelf; and except on ſome 
one point in which Mr. Wilkes was concerned, the 
particulars of which are by no means preſent to my 
add between the 16th of * and 2 

| == 17 


. 
17th of the following month, he never happened to be 
of the ſame opinion with the king's ſervants in govern- 
ment. Fr T4 | HL Te e Vat Fi Eno af? 
So uniform a tenor of conduct will not generally be 
imputed to the effect of chance or accident, as it carries 
with it the marks of deſign and premeditation. It was 
not adminiſtration alone that conſidered him as their 
opponent: the oppoſition were daily vaunting of him 


as an important acquiſition, and indeed gave out at one 


time that he had undertaken to lead them. What 
doubt could be entertained of his inclinations after the 
virulent charge of ignorance and incapacity which he 
poured forth againſt the miniſter; and which being 
totally unſupported by the leaſt ſhadow. of proof, might 
ſerve well enough to indicate his diſpoſitions at the ex- 
pence of his judgment and his temper. Whenever 
therefore the diſmiſſion is mentioned, together with 
the conduct in parliament, which for want of knowing 
any other is uſually aſſigned as the cauſe of it, let it be 

fairly ſtated to the public; let them be aſſured that 

the general was as vigorous and active, and in ſhort, 
as totally in oppoſition, I will not preſume to add that 
he was as penetrating and as eloquent, as the cool and 

diſpaſſionate G—— O — ELD 
If we view the object of the preſent enquiry in a 
military capacity, we ſhall ſtill be at a loſs to know 
what particular injury has been ſuſtained by the late 


diſmiſſion. If the general's riſe in the army had been 


the effe& of an uncommon military genius, like that of 
Wolfe, wholly ſeparate and detached from any parlia- 
mentary connections, or from the intereſt of the great 
family to which he is allied; much might have been 
ſaid in ſupport of pretenſions to the continuance of that 


rank which he had ſo deſervedly acquired. But if the 5 


ſeveral gradations he has paſſed through have been in 
the uſual way of favour and affection, it cannot I think 
| e Es be 
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be matter of great ſurprize, that as parliamentary in- 
tereſt contributed ſo greatly to his advancement, it 
ſhould ceaſe to operate upon his fortunes when the al- 
terations which have happened ſince in government, 
and his own particular conduct, have ſet it in fo diffe- 
rent a point of view. I really do not mean to depre- 
ciate the general's conduct; or to ſet it below the 
ſtandard, which can be juſtified by 1 5 and a fair 25 
peal to paſt tranſactions. 


I am ready to allow him, what "ol once 
1 a ſpirited courage; as to conduct, have we heard 
of this general officer in the ſame brilliant light as we 

-did of Wolfe 'and of Amherſt? Have we heard of him 

diſtinguiſhing himſelf in Germany, as we did of Moſtyn, 

Waldegrave, and others in the plains of Minden -e 
Baue heard of him at Rochefort ; but the indulgent pub- 
lic draws a veil over that tranſaction, and though it 
might have been called forth 1 in all its glaring colours, 
had he taken an active part in favour of adminiſtration, 
the good cauſe he is now engaged in e every 
| Part of his former conduct. 


What though the en of war 3 no 1 | 
110 big alarms, the general, even ( in this piping time 
of peace, may have an opportunity of being preſent at 
councils of war at Wildman's, and of bgning Alu- 
tions that nothing can be done. 


Our next enquiry will be, what ele 88 the 
adit received from the late diſmiſſion ? This exami- 
nation has in a great meaſure been already foreſtalled; 
for if it appears to your fatisfa&ion, that the army has 
no reaſon to complain of his diſmiſſion as a member of 
that profeſſion, nor that he himſelf has, upon the 
whole, received an injury as a private citizen, | it fol- 
los of courſe that the public, which muſt conſider 


him in one of thoſe two dee has a not es any 
ALetriment. Tk Cs EE n= 
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It may be urged, indeed, and ſpeciouſly enough to 


thoſe who have no great experience in public buſineſs, 
that he has ſuffered in the cauſe of his country, for 


maintaining that freedom which is our glory and our 


birthright. This has been artfully enough endeavoured 


to be conſtantly infinuated, upon the footing that the 


diſmiſſion took place on account of the vote given | 


with relation to the warrants ; but beſides that it is 
unfair to'aſcribe to one action, what may be much more 
probably deduced as the regular conſequence of a 
ſettled plan of conduct during the whole courſe of the 
laſt winter; yet for one inſtant ſuppoſing the fact juſt 
as it is ſtated, and that the one vote alluded to, was the 
cauſe of the regiment's being taken away, yet does it 
follow from thence, that the vote then given was in 
the cauſe. of liberty? 05 | 


Are they to be 8 the champions of liberty, 


who, on the Friday, aſſert that no man can be ſafe in 


his own houſe, unleſs a declaration is made of the il. 


legality of particular warrants ; and yet on the very 


Tueſday next enſuing, when the abuſe is propoſed to be 
remedied in a regular conſtitutional method by bill, 


can ſit ſtill, and ſuffer ſuch a propoſition to be thrown 


out; nay, many of them concur in rejecting it? Was it the 


freedom of their country, think you, or a perſonal at- 


tack on particular men, that induced them to elamour 
concerning the danger of the public, and to neglect, 
at the ſame time, the moſt effectual plan for providing 
againſt the outrages they complained of, when they 
found no opportunity of executing their perſonal re- 
ſentments; public good was the oftenſible reaſon; 
private malice is a motive not quite ſo creditable to 
own. Le. 


| Whatever then may be his temporary -language of 


A party, no one, upon mature conſideration, will affert 


that the reſolution relating to the warrants was at- 
1 EF = 
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| tempted to be carried, from a deſire of ſecuring the 
freedom of the ſubject. The conſequence of ſuch an 
aſſertion is too well foreſeen, and the accounting for 
the conduct of the ſame ſet of men, who, within four 


=" days, would not ſuffer the point to be ſettled by bill, 


though it were couched even in the words of their pro- 
poſed reſolution, and which was doubtleſs' a candid 
offer, the immediate determination upon which they 
had fo lately declared effential to the very being of the 
ſtate, is too inſurmountable a W to be raſhly 
attempted. | 


For my own part, though 1 DIET not to be ſo ſa- 
acious as to fathom the depths of all the councils of 
Albemarle-ſtreet, for ſome of their ways, I believe, are 
paſt finding out, yet I have met with nothing hitherto, 
that could invalidate the opinion I have ever had of 
this tranſaction, that it was really no more than a boyiſh 
attempt to out · vote the miniſtry for once, among other 
reaſons, probably, that they might no longer be called 
by ſo leſſening a name as that of the minority. They 
could never hope, ſurely, to come into government 
upon the deciſion. of ſuch a queſtion in their favour; 
and yet ſo aukward were they at calculations, that 
within half an hour of the event, the notes ſent to New- 
 caſtle-houſe breathed an air of victory and triumph: 
hands were clapped, after they had been told bruſhes 
Were laid ready for kindling bonfires, and the ſignal juſt 
going to be given for lighting up the monument, when, 
by the cruel reverſe of their expectations, t—t—, and 
his infipid -peeviſh brother-1n-law, were diſappointed 


. of their fancied ſeats at the F 8 the = 
pulace cheated of all their . 1 a. 43-7 


If it be aſked then how the Eneral came to appear in 
ſuch a cauſe, I ſhall not preſume to aſſign the reaſon, 
but leave it to be determined at the ſame. time with 

another quere relating to that buſineſs, If he thought 
0 5 it 
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it a queſtion in which our liberties were fundamentally 


concerned, why did he not take as diſtinguiſhed a part 
in the week following, for promoting the bill which 


vas to regulate the abuſe complained of for the future? 


When that is anſwered 28 true motives of his conduct 


may appear. 


The enemies of adminiſtration, ſenſible enough that 
this particular caſe would not be ſufficient to rouſe the 
public to that enthuſiaſtic ardour which they could 
wiſh, have been obliged to recur to their wonted artifice 
upon this occaſion, the inſerting in the news- papers a 
declaration that many more general officers were to be 
diſmiſſed, and then endeavouring to found mene 
from the very articles ſo inſerted. 


As a curious ſpecimen of this kind of rafoning;, I 
will juſt cite a paſſage from one of the papers upon 
this ſubje& : But the minds of the people are not to 
be thus quieted, and the turning out that able ge- 


« neral, and the report of turning out ſeveral others for 


c their votes in parliament, is ſuch an exertion of the 
ce prerogative, and ſuch a blow to public liberty, as 


cc have irritated the people to a degree which may 


© make a miniſter tremble.” For want of other ac- 
cuſations, you may obſerve, the report of turning out- 
ſeveral other general officers, is here ingeniouſly ſub- 
ſtituted, as if miniſters were reſponſible not only for 
their own conduct, but for the meaſures which their 


adverſaries report are to take placde. 


Nor did the malice of this reſtleſs faction ſtop here : 


the public was immediately alarmed with a rumour, 
c that an ambaſſador at a certain great court had de- 
« fired to be recalled,” Within four days after the 


diſmiſſion, this was every where propagated with in- 
credible aſſiduity; though if a courier had ſet off from 
Wildman's to Paris on the very firſt item of this. event, 
it was 1 impoſſible he could have returned by 
A e 
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the time at which the report was current; nor, if it had 
been poſſible, would he have brought with him any 
ſuch requeſt from the noble lord. That diſtinguiſhed 


nobleman, though poſſeſſed of every poſſible regard 
for his brother, which the tendereſt affections can in- 


ſpire, is not forgetful of the duty which be owes his 
ſovereign and his country; and though he muſt have 


felt a very ſenſible concern for one ſo near and dear to, 
him, yet the behaviour which occaſioned that diſmiſ- 


ſion, we may juſtly ſuppoſe was not the leaſt cauſe of 


his anxiety. He will never, therefore, think himſelf 


called upon to relinquiſh a ſervice, which he executes. 
ſo honourably to bimſelf, and ſo beneficially to the 
public, in defence too of a conduct ſo widely different 
from his own. | 

Upon the whole, then, har — . you form 
of the diſmiſſion of the general ? That the army has been, 


injured ? by no means. It can be no diſcouragement 
to the army, that one of its members is cut off from the 


ſervice, for a conduct in which their profeſtion i is no 


ways concerned in the leaſt. That the general has been 


injured? Volenti non fit injuria. Every one who is to- 


: lerably converſant in public buſineſs, muſt long aga. 


have made this obſervation, that it is impoſſible for any 
man to remain long i in office, who has adopted a ſyſ- 


tem, and takes a conſtant active part in N to 


nnen, 3 hy Fu 


That the public has 0 injured > The public 68 
firſt know what great benefits it has received from the 
continuance, before it can decide upon the N it my 
hkely to ſuſtain from the diſmiſſion. 15 


Thus much, however, may be collected, -that ale ö 
though many things may be borne for the ſake of 
tranquility, for the ſake of perſonal regards, for the 
fake too of paſt ſervices, ſunt certi denique fines. The 


| "_ — e not ea ſword in vain; there is. 


a time. 


e . ep 


1 365 + 
a time when forbearance becomes dangerous : * aka let it 
be farther remembered, it has always been the un- 


_ doubted right of the crown, to make and remove the 
officers of the army at pleaſure. This is a part of our 


conſtitution, and to endeavour to rob the crown of i its 


is an invaſion of our conſtitution, and the readieſt way 
to bring thoſe liberties into danger, which we . in- 


Jaden mean to defend; Ee > 3 81 
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A COUNTER ADDRESS ＋ O THE E PUBLIC, 


ON THE LATE DISMISSION OF A GENERAL OFFICER, 


BY THE HONOURABLE HORACE WALPOLE. 


Hei woit cows 4 Role Touts in clots ee: D 
Jl remarque ſur tout ces conſeillers finiſtres 
Qui des moeurs & des loin avares corrupteurs, 
De Themis & de Mars ont vendu les honneurs: 
5 mirent les premiers d dindignes encheres, 
e e 50 des vertus de nos peres. | 
_ Henaraps, Chant, vii. 


FT EN as s appeals on private grievances are laid 


before the public, it is ſeldom that they are 


brought to that tribunal with propriety. One of the 
caſes in which they are leaſt exceptionable, is, when 
the party appears as defendant. If public outrage be 
added to perſonal injuſtice, the impartial reader will 
receive with benignity, from the injured perſon, or his 


friends, a claim to their candour, if ſupported by ar- 


gument, and offered with decency and temper. It 


might even be juſtifiable, with regard to the accuſer, 


| to retort railing with invective; but the latter method 


not only diſgraces a good cauſe, but would imply a 


defect of capacity in the judges, as if their ſentence 
were to be extorted by clamour. Fes 


; | In 
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In the caſe now to be laid before the public, there is 
no intention of arraigning either thoſe who have op- 
or thoſe who have inſulted. The former are 
| too reſpectable, the latter too contemptible. Nothing 
is meaned, but an attempt to prove that a man who 
has been deeply wounded, did not deſerve puniſhment 
for his late conduct, nor could apprehend he had ſuch 
ungenerous enemies as would add the groſſeſt abuſe to 
the full vengeance which power had 2 _ men 

an opportunity of exerciſing. 


The title of this addreſs does not more carl point 
out that General Conway is the ſubject of theſe ſheets, 
than I fear the deſcription does which I have juſt 
given. If the reſignation and patience with which he 
has borne both diſgrace by authority, and the moſt diſ- 
ingenuous calumny from hands I hope not authorized, 
had not convinced the author of this defence, that 
the general ſubmitted himſelf to the opinion of his 
countrymen, from the conviction of his on blameleſs 


integrity, and was determined to take no ſteps to refute 


his calumniators; if after waiting to ſee whether him 
ſelf, or any other more able of his friends, would take 
up his defence, I had not been confirmed in that idea, 
I ſhould undoubtedly not have thought myſelf quali- 
fied to enter the lifts in his behalf, nothing making me 
a competent apologiſt in ſuch a controverſy, but the 
the clumſineſs of the antagoniſts I am to encounter. 


The two worthies whom I ſhall chiefly ſelect to op- 
ſe in this conteſt, are the authors of a letter firſt 
printed in the Gazetteer, May 9, and of an addreſs to 
the public on the late diſmiſſion of a general officer. 


" Tf I pay them the compliment of diſtingurſhiag their 


productions from the reſt of their accomplices, it is at 
leaſt not from holding their abilities in higher eſtima- 
tion. No, 1 it is to abridge my own trouble, as theſe, I 
was go ng to ſay gentlemen, have amaſſed the whole 

| _ noſegay 
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noſegay as nettles, which had been anthoarkia fps 
rate weeds by their voluminous comrades, - | 


CP he firſt of them (the illiberal part of whole invec- 
tive, as it has already been taken notice of, ſhall be 
paſſed over in ſilence) gives an intimation that General 


Conway had the vanity to vie with the illuftrious 
Wolfe for military glory. I ſay intimates this the 


whole. ſcope of his argument tends to ſhew that he 
meant General Conway. Nothing elſe could lead to 
ſuch a ſuſpicion. Let them heap what ſlanders they 
pleaſe on this virtuous man, yet they ought to make 
them ſome how-or other coincide with ſome, however 
latent, ingredient in his character. But is boaſting; 
is vain-glory, the ſmalleſt part of that character ? Is 
he oſtentatious, or a man of the moſt ingenuous mo- 
deſty? When did he brag of his exploits? Where? 


Is his common behaviour aſſuming? Has he arrogated 


merit to himſelf ? Has he fatigued miniſters with ſoli- 
_ Citations for rewards? Has he complained of neglected 
ſervices? Have his brother officers heard him com- 
paring himſelf to Wolfe? In parliament has he vaunt- 
ed his military talents ? or is it to this private confident, 
this friendly letter-wricer, that he has unboſomed his 
high opinion of his own merit ? His life has been ſpent 


in public ſervice ; has his arrcgance made him ridicu- 


lous to his ſuperiors, or inſupportable to the ſubal- 
terns who have been under his command ? his private 


friends have ever found his deportment humble, baſn- 


ful and condeſcending : it is ſtrange, that no man liv- 
ing but the letter-writer, ſhould have diſcovered his pre- 


1 4 


The evniptriton'e of bimſelk with that deſervedly fa- 


vourite hero of his country, General Wolfe, had Mr. 


Conway made it, (which the letter-writer will give me 


leave to doubt, till he gives better proof of it than a 


mos gon} would have been in every light 
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prepoſterous; and therefore, as that author does not 
call Mr. Conway's underſtanding in queſtion, was pro- 


bably never thought of by him. Wolfe was a very ; 


young man, but a genius. He atchieved his glorious 
career in one important action, for ever memorable, 
and reflecting conſummate honour on his country, on 
| himſelf, and on the great man whoſe councils he exe- 
cuted. General Conway has gone through a regular 
cCourſe in his profeſſion for near ſeven and twenty years, 
has been formed under thoſe heroes the Duke of Cum 
berland and Prince Ferdinand, has been engaged in fix 
regular battles, beſides many ſmaller actions, and there- - 
_ fore whatever talents he has, or whatever military 
knowledge he has acquired (if either are allowed him) 
have been improved and acquired by long and painful 
ſervice. Though eminently diſtinguiſhed for his gal- 
lant and indefatiguble behaviour by thoſe illuſtrious 
Princes, he has never had the happineſs of atchieving 
any action of remarkable eclat, or of performing alone 
any act of ſignal utility to his country. The author 
of theſe ſheets has ſeen his ſolicitude for employment 
in the field, his thirſt of ſervice, but never knew him 
rote! himſelf co the meaneſt officer in the army. 


1 ſhall here quit the lerter-writer, and take no "Ba 
ther notice of his invectives, than as they coincide with 
thoſe of his ee the author MN. the * | 

dreſs, 935 


The latter ee . e nes that | 
the Engliſh language would not furniſh him with ſuf- 
ficient terms of abuſe, has had recourſe to his Salluſt 
for a ſentence, whoſe bitterneſs ſhould:comprehend all 
the gall which he intended to ſpread through three and 
forty. pages. Rome, when Salluſt wrote, was arrived 
at the perfection of eloquent ſlander, and at the dregs of 
corruption. Such a writer, at ſuch a period, could not 

fail to furniſh a paragraph to  Juflify the Feen of 
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an impious man, who, void of conſcience and honour, 


had ſtopped at nothing to glut his abominable anibi- 
tion, and undo his country. The very caſe of General 
Conway. Is there an Engliſhman living, who under- 
ſtands Latin, and does not ſee how. applicable the fol- 
lowing words are to this high offender ? Equidem ego fic 
erxiſtumo omnes cruciatus minores quam facinora illorum eſſe 3 
ſed plerique mortales peſtrema meminere, & in hominibus 
impiis ſceleris eorum obliti, de pend diſſerunt. The impious 
men alluded to by the hiſtorian, were the accomplices 
of Catiline, and were put to death. Thoſe were the 


men in whoſe ſtory the author of the addreſs fiſhed for 
a ſentence that might ſuit the criminality of General 


Conway. I will not ſuppoſe that this author, who in his 


motto and in his book mentions with alacrity the word 


Puniſhment, wiſhes that the parallel had been carried far- 
ther, becauſe he knows that as yet our laws do not al- 
low a man to be put togeath for giving a ſingle*® vote 
againſt the adminiſtratioh., I am perſuaded his lenity 
is content with having a man ruined for ſuch preſump- 
tion; but he owns, (p. 357) his ruin ought to be total. 


It had been no puniſhment, unleſs all he had, had been | 


taken from him. He had been too impious not to be 
beggared, as far as it was in the power of govern- 
* 


Deſpotic acts, . to chis alt (P. 356) give 


1105 idea of a tone of firmneſs and deciſion. Where 
he imbibed maxims ſo abhorrent from the genius of 


the Engliſh conſtitution, I do not pretend to gueſs. 
This is the firſt time we have ſeen it avowed in print, 
that total ruin was to be the portion of members of 
parliament who- oppoſe adminiſtration. The gallies, 
and the bowſtring give an idea of firmneſs and deciſion 


It was not ſtrictly ſpeaking by a ſingle vote, but on a ſingle 


bubjen, that General Conway differed with the adminiſtration. 


* 


The term ſgle vote, is uſed to avoid circumlocution. 
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in the expeditious governments of France and Turky 
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but Engliſh ears are ill accuſtomed to ſuch ſounds, 
nor at a general election would it ſecure a majority to 


the court, 1f miniſterial candidates acknowledged ſuch 


a code. Even in eaſtern climes, baſhaws meet with 
terrible reverſes. A free nation, freſh from conquer- 
ing in every quarter of the globe, will not eaſily ſub- 


mit to domeſtic viziers, who of all men ett can a | 


en merit from our ſucceſs. _ 


The exordium of the work itſelf is Reutte on the 
ple of England in general, to whom the author pro- 
feſſes ſubmitting his thoughts for their confi ideration, 


though in the very next paragraph he lets them know, 


that they aſſume #00 great latitude to themſelves in pro- 


nouncing their judgment zoillingly on all maiters indiſcri- | 


minately,. He tells them they take this freedom of 
Judgment for liberty, whereas it is 2 cloak for maliciouf- 
neſs, and an intemperance, which ought: deſervedly to be rec- 


| Koned a reproach to a civilized people. The a zpoſtrophe is 


extraordinary, not over-obliging to his readers, and 
ſurely little decent to a people yet free : For what is the 
context | A general officer is diſmiſſed for his beha- 
viour in parliament, in a free parliament (ſo this dar- 


| ing author declares we ſhall, perhaps, hear what. the 


rliament next winter thinks of his aſſertion) the peo- 


ple of England diſcuſs this ſubject—licentious, auda- 
-cious; uncivilized Engliſhmen ! are you competent 
jucdges of ſuch a caſe? Let me tell you, in France, a 
civilized country, a man would be ſent to the Baſtile, 
| who ſhould Preſume to agitate ſuch A queſtion. 


Yet farther ; attempts, he ſays, have been made to ved 


der it the objet of public clamour, and infinuation; have 
"been thrown out that this was only the beginning of ſor- 


rows; that ſuch an unconſtitutional ati was not meant to 


Sand fingle, but vas to be followed by the diſgrace of ſe- 
|  veral other general Mars; and 4% #his ſhould be borne too 


calmly, : 


Eo] = 
calmly, it wars indutriouſly added, that he whole army uh 


70 be new "modelled. By whom theſe attempts and infi- 


nuations have been made, I do not know]; this author, 
I ſuppoſe, does, though a little apt to aſſert raſhly. 
Surely not by the general himſelf, The calm and de- 
cent reſignation with which he received the notifica- 
tion of his 'majeſty's pleaſure, the ſubmiſſion with 
which he acknowledged the receipt of it, his retire- 
ment in the country ever ſince, except for a few days, 
when he came to pay his duty to the king, and his for- 
bearance of the leaſt murmur ſince, this behaviour will 

_ clearly diſculpate him from being party to the author's 
rhapfody. The reſt of this uncivilized nation, I fear, 
has not been ſo ſilent, though I believe no man living 
has ſaid 'all this author charges on many. Who has 
ſaid this, was the beginning of ſorrows! the proſerip- 
tions of laſt year, the diſmiſſion of General Accourt, 
&c. muſt have been ſtrangely forgotten, if General 
Conway's diſgrace could be thought a beginning. That 
ir has been reported, that a noble lord carried into the 
eloſet à liſt of ſixteen officers, whoſe removal he ad- 
viſed, is certainly true, I mean ſuch 'a report; and 
their bot being diſmiſſed, is no proof it was never pro- 
poſed. This author, perhaps, may think that to have 
ſpared them, gives no idea of à tone of firmneſs and de- 
don. His notions of government are pretty high 
and deſpotic; he may cenſure too the time choſen for 


diſmiffing General Conway, as weak and puſillanimous, 


not being done in the face of parliament, but reſpited 
till a ſeſſion was at the diſtance of many months. I, 
who think the preſent adminiſtration fully deciſive 
enough for the preſent conſtitution, applaud their tem- 
perance and their lenity. Their magnanimity I will 

wait for other occaſions of extolling. | 


But he adds, it has been induſtriouſly reported a 
the army was going to be new modelled—1 had rather 
wave this * is too ſerious, and too delicate. 

| Such 
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had rather ſtigmatize the authors of ſuch whiſpers in 
the groſs, than enter into the diſcuſſion. No, there can 


be no ſuch intention for what ſhould it be calculated? | 
What could be propoſed to be done with the army. 


when ſo modelled ? The preſent army has conquered i in 
every quarter of the globe—againſt whom could it be 


' wiſhed to be employed, that it would not encounter 


with the ſame alacrity and valour that it exerted in the 


laſt war ? Is there an officer in the army whoſe loyalty 
to his majeſty and ardour in the cauſe of his country 


has not been tried and approved! What enemies can 
the king or Great Britain have, whom the preſent army 
would not ſhed their blood to combat ! ! What dark 


deſigns are there in agitation, which ſhould make it 
deſirable to remove the preſent officers and place others 


in their room, who would be more compliant, and of 
ceourſe deteſtable to their countrymen? There are no 
ſuch deſigns, conſequently there can be no ſuch plan. 
The nation is united to a man, Jacobitiſm is extin- 
guiſbed, Jacobites pardoned and received into favour; 
from what quarter could apprehenſions ariſe to the go- 
vernment ? Oxy #90 general officers have been dife 
miſſed, and as the author. aſſerts, for. parliamentar 
diſobedience: No commiſſions have been given to 
men of problematic principles. I agree. therefore with 
this author, that it is highly blameable to inſinuate 
that fone: is. any intention of new modelling the 
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One word: he has PTY in the 1 T have 
| buds quoting, which muſt not paſs unnoticed, The 
diſmiſſion of General Conway, he ſays, is not unpre- 

eedented; and he alludes probably to the caſe of Lord 


| Cobham, the Duke of Bolton, and Lord Weſtmor. 


land, in the late reign. That thoſe officers were bro- 


ken, is certainly true ; but with a wide and material 


difference from the caſe of General Conway: They 
VV | | — mo 
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Such reports I hope are falſe ; from my foul I * * 
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were engaged in the moſt offenſive and declared op 
poſition againſt the court. Whoever recollects that 
time, knows to what an intemperance of language 
and behaviour their oppoſition was carried, How the 5 
meaſure of removing them was received by great part 
of the nation is well known; it was diſcuſſed in 
parliament, and followed by that memorable proteſt 
ſigned by ſeveral great lords now living. Whether 
the ſtep of breaking thoſe officers was wiſe or conſti- 
tutional, 1s another N 5 but it certainly bore no 
reſemblance to the caſe of Mr. Conway, who, as I 
ſhall prove preſently, was by no means in oppoſition, 
is of all men living the leaſt- factious, and fo far from 
having been guilty of any indecent language before 
his diſgrace, that even ſince it happened, he has not 
expreſſed himſelf with acrimony, or varied from that 
uniform decorum which has graced every period of his 
fortune. Unprecedented the caſe then ſtands with 
regard to him; and that a new precedent would not 
take its date in his perſon, and in this reign, was 
| reaſonably to be expected, by the recent reſtitution of 
Sir Henry Erſkine, accompanied with a retroſpective 
diſapprobation of caſhiering officers for their conduct 
in parliament, 


As I am unwilling to ſwell this addrefh to too great 
. a length, and to engage in matter foreign to my pur- 

| poſe, I gladly paſs by two or three ſenſeleſs and decla- 
matory paſſages in the author I am examining, whoſe 
injudicious warmth betrays the ſore places of his 
patrons, with as little {kill in finding remedies. The 
club at Wildman's every body knows is a terrible 
grievance, and this quack cannot help tattling what he 
hears ; fooliſhly enough, God knows, on this occaſion, 
as General Conway belongs not to that meeting, nor 
ever dined at that tavern; though this author in- 
ſinuates it (for what does a falſhood coſt a man who 
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writes for pay ?) by ſaying, you /ze there are ſome gene- 
rat officers among them. His Grace's favourite nephew, 
(ho that is I do not know) the inſtances of the king 
of Pruſſia and Contades and ſuch rubbiſh, nothing at 
all to che purpoſe, I likewiſe paſs over, and ſhall not 
meet this author again till page 346, where affecting 
> folid reaſoning after empty flouriſhes, he deſires us“ to 
fet afide from the queſtion every perſonal confideration. 
What his own practice will be, we ſhall ſee preſently ; 
and as we ſhall find that practice to be directly the 
reverſe of what he demands from others; as he, in- 
ſtead of omitting, drags into the queſtion every per- 
ſonal conſideration which he can invent to aſperſe Ge- 
neral Conway, it is evident that all he begs. in the 
paſſage above, is, that we would forget the general's 
virtues, and ſervices. If we agree to that one candid 
poſtulatum, if we will promiſe not to think that virtue 
and ſervices ſhould have had ſome weight in ſoften- 
ing the general's fate, he hopes by ſome arguments, or 
what he would have pals for arguments, and by more | 
contradictions, with the ſuper-addition of abuſe, to | 
convince us that there never was an act of a more : 
harmleſs nature to all the world, nay even to the ge- 
neral himſelf, (vide p. 354.) than taking away the 
profeſſion of an officer who has ſerved for twenty-ſix 
years, has been in fix battles, and who came home 
recommended to favour by Prince Ferdinand, for the 
ſingle offence of having voted on a conſtitutional 
point againſt the adminiſtration. With all the obſtacles 
he overleaps, and with all the foreign helps he calls in 
to his aſſiſtance, the taſk our author has laid on him- 
elf ſtill ſeems to be difficult; difficult with regard to 
the public, to the army, and to the parliament, 
hitherto not accuſtomed to be told, contrary to their 
petition to his majeſty at the beginning of every new | 
meeting, not to have offences committed in parliament = 


=: - queltioned '« out of it, that ſuch offences a are ct ( 
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by the crown: In the caſes I have mentioned of the 
Duke of Bolton, &c. the then miniſter certainly never 
| preſumed, never dared to acknowledge that they were 

removed for parliamentary conduct. Every body 


knows how that age would have flamed at ſuch an 
avowal. 


My author begins with telling us, (p. 346, yall cc our 
© concern for tlie general, as a man, would be more 
« properly expreſſed for the conduct occafioning this 
« diſmiſſion.” The outſet is unlucky, and promiſes 
ill for what is to follow. The voice of the nation 
went long with the conduct of Mr. Conway. They 
were, and are ſtill of opinion, that general warrants 
are radically and alarmingly dangerous to liberty. 
They love the man who was ready to facrifice to the 
| liberties of his country thoſe emoluments which he 
had obtained by defending it againſt its domeſtic and 
foreign enemies. They regard him as a martyr to 
their freedom, and to his own conſcience: And let 
me tell this author, that they will deteſt a ſcribler who 
defends, recommends, puniſhment for integrity. His 
next ſtep is to reduce his argumentation to an 
which he ranges under three heads : = 


« x1, What hurt has been done to the army in gez 
neral by the late diſmiſſion? 


© 2. What particular hardſhip has fallen on thi 
individual, who is the object of it? 


e 3. What detriment has the public bebe from 


a meaſure, repreſented as ſo highly injurious to 
it?“ 


The 2 are of moment; the e takes the 
negative on all, and defends each as ably as I believe 
each can be defended. If I ſucceed in confuting him 
on e one, it will certainly not be from ſuperior 
0 abilities, 
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abilities, but from the impoſlibility of defonding tenets 
ſo abſurd. A, genius, from Rouſſeau down to this 
. writer, loves a paradox; but even fuch a genius as 
KRouſſeau, is apt to miſcarry in the attempt. | 


Diſmiſſtons in general, he ſays, are ſanQtified by 
cuſtom, though ſtate phyſicians have conſidered them 
as a kind of extraordinary remedy, not to be had re- 
courſe to in the uſual ſtages of a diſorder; but only to 
be preſcribed when every other treatment has been 
found ineffectual. This deſcription of diſmifſions he 
muſt mean, if he means any thing, to apply to the 
caſe of General Conway. What was that? Why, on 
a queſtion in parliament, certainly of a conſtitutional, 
and, of the higheſt nature, on which the opinions of 
all men were ſo nearly balanced, that 232 were on one 
ſide, and 218 on the other, General Conway agreed 
with the leſſer number. This was the diſorder, which, 
from this author's words, we are to ſuppoſe the mi- 
niſters thought fo dangerous. an one, that they tried 
every treatment to cure it. Indeed !—What are the 
noſtrums which miniſters can apply to parliamentary 
oppoſition? I know none, but bribes and threats. 
Did miniſters really preſcribe theſe emollients and 
- cauſtics on a conſtitutional vote in parliament * And 
do we live to hear this avowed ? Away with magna 
charta, the bill of rights, and the revolution, if men 
dare utter this language in the face of day. The 
boldeſt ſtate empirics, in the days of any Charles or 
James, would not have ventured to profeſs ſuch doc- 
trines—But if we have fuch leeches, the patient, it 
ſeems, ſcorned both their drugs and ther bliſters; he 
has proved his conſtitution ſound, and weuld not be 
| doctored out of his honour and his virtue. | 


| The next words of this defendant of the political 
faculty are not leſs amazing : One ſingular property, 


fays he, (p. 347+) attending chis regimen, is, that as it B 
| "oy | 
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very violent (indeed, it is) in its operation, and conſe- 
quently often annihilates the patient, (with what glee 
this butcher talks of violence !) yet it is often found 
to act collaterally, and produces the moſt ſurprizing 
effects on perſons in the ſame diſorder. Am I awake! 
Do I read right what is before me ! Have members 
of parliament ever ſuffered themſelves to be treated in 
this contemptuous and profligate ſtyle ! Is the parlia- 
ment of Great Britain ſo corrupt, ſo loſt to ſhame, 
that it deſerves to be told that its votes are to be in- 
timidated in this manner? That the repreſentatives of 
the people tremble when one of their body loſes his 
employment, and become obſequious, compliant, 
ſlaviſh? Or is it to officers alone, that this inſult is 
offered? Are the fifteen other gentlemen, ſaid to have 
been in the black liſt, of that very timid complexion, 
that they can hear this language with patience, and 
without indignation ? Can any other officer in parlia- 
ment endure to have it ſuppoſed, that he gives a vote 
from fear or lucre? That he does mean the officers in 
general, who have ſeats in parliament, I am inclined 
to believe, as in the next paragraph he directly applies 
it to them: And he begins to ſoften his tone, by al- 
lowing that length of time and confeſſed ability in the 
profeſſion, ſhould not be lightly ſet afide ; not, ſays 
he, but the beſt pretenſions may be cancelled by a ſe- 
quel of conduct, which no ſituation can juſtify, no 
exertions of military proweſs can atone for. Yet 
leaſt even this palliative ſhould reach that indecent 
perſeverer in oppoſition, Mr. Conway, he takes care to 
inſinuate, that the general owed his riſe ſolely to par- 
liamentary connections. He had allowed a little to 
length of time, but as contradictions coſt him no- 
thing, that conceſſion is ſoon forgotten, and the gene- 
ral's every promotion reſolved into parliamentary inte- 
reſt, Twenty-ſix years of very ſharp ſervice in two 
wars and a rebellion, go for nothing : The approba- 
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tion of ſuch commanders as the Duke of Combetland 
and Prince Ferdinand for as little—yet to this ſpite- 
ful, invidious inſinuation, we will oppoſe nothing but 
the teſtimonial of every officer in the army. If there 
is a ſingle one who will ſay that General Conway has 
been promoted beyond his deſert, we will allow this 
author all the weight that his ili-nature can demand, 
Had Wolfe himſelf lived, and acted as uprightly, as 
there is no doubt but he would have acted, it is not 
unfair to ſuppoſe that he would have received as little 
quarter from this martial legiſlator, who, though he 
would ſtigmatize General Conway with the i imputation 
"of owing his promotion to parliament, holds 1 
many words, that time- ſerving in parliament ought to 
be the great rule of judging of an officer's merit. Do 
1 mil. tate his arguments ? 3 I do not, what a heap 
| of contradictions 


His next poſitions : are DS fab, that 1 mall * 

quote them, not deign to give them an anſwer. They 
are, that civil employments are acquired by greater 
induſtry, are more difficult to be obtained than mili- 
tary; and that if the progreſs in the former are more 
rapid, they are the ſure marks of uncommon genius 
and proficiency, ſeldom beſtowed, and not to be ac- 
quired nor maintained without a great degree of me- 
rit. We beg our readers to take the little red book, 
and examine the liſt of thoſe at the head of; the army 
and of the ſtate, by our author's rule, 


He is fond of this hypotheſis, and in conſequence 
of it tells a long ſtory about I really do not know 
whom, in the courſe of which he works himſelf up 
into ſuch a fit of tenderneſs, that he almoſt weeps 
over a poor gentleman who broke his heart on being 
turned out of his employment. I am heartily ſorry 
for it, and hope among the numerous proſcriptions 
* laſt year, which raged even 3 old es 
. 
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| whoſe faithful e had been rewarded with little 
offices, that not one of them was reduced to a like 
tragic extremity. 


This moving tale, which if 1 to the pre- 
ſent queſtion, turns againſt the author's argument, 


becauſe the man did not die for being turned out of 


a civil employment, but becauſe he was turned out 
of his employment at all; for a man who wants bread, 
wants it equally hee: his profeſſion has been; this 
filly ſtory, I fay, is followed by two or three pages of 
reaſoning equally abſurd, in which the author would 
prove, that if-it is held right not to diſmiſs an officer 
for a conſcientious vote in parliament, it would follow 
that the army would become perpetual, and the offi- 
cers would think themſelves hardly uſed if their regi- 
ments were to be broken by act of parliament, What 
ſort of underſtandings this writer thinks are the under- 
ſtandings of military men, I cannot tell, but here is 
the reaſoning he puts into their mouths. F we do aur 
duty, in parliament, we ſhall of courſe be of opinion that wwe 
ought to reſiſt the parliament, ſhould its atts interfere with 
our intereſt, for being conſcientious neceſſarily makes men 
unconſcientious. Was it really worth while to waſte. 
four pages in ſtating nonſenſe, which you ſee can be 
ſtated in four lines? Yet on this flimſy foundation 
the author erects the ſolution of his firſt queſtion, that 
the army 1s not injured by the late diſmiſſion ; 
whereas, if there was the leaſt ſhadow of argument 
in his poſition, it would, according to cuſtom, make 
againſt himſelf. For inſtance, if officers were not to 
be puniſhed for their condu& in parliament, and from 
not being puniſhed, would find their commiſſions 
perpetual ; would not the conſequence be, that they 
are hurt by being puniſhed ? In fact, his argument is 
good no where; and if it could be good any where, 
it + would not be where he has placed it, It could 
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only have the appearance of an argument under * his 
third head, not under the firſt, and there I would have 
given it an anſwer, to which here it has not the ſhadow 
of a title; for when a fooliſh man anſwers himſelf, he | 
receives the only reply he deſerves. 


Yet while he flounders from abſurdity to contra- 
dition, he drops ſome ſentences that muſt not paſs 
unnoticed. The army, ſays he, cannot but think that 
the general ſhould have given his aſſiſtance to government if 
he expected their ſupport. Very decent words when 
they come to be analized. Is it avowed that the diſ- 
cuſſion of the legality of a ſecretary of ſtate's warrant 
was 2a meaſure which government wanted to carry? I 
thought it was a meer parliamentary enquiry how the 
law ſtood. If not, it was an aim at extenſion of the 
prerogative, a point on which parliament always has 
been and ought to be exceedingly jealous. The ge- 
neral, ſays our writer, ought to have given his aſſiſt- 
ance to theſe views. In what capacity ! If as a mem- 
ber of parliament, his duty, as ſuch, forbade it, But 
he ought, if he expected ſupport from adminiſtration. 
Indeed—are thoſe the bargains which government 
makes with officers ? Does it ſay (I aſk for informa- 
tion) vote for the extenſion. of prerogative, and you 
ſmall have a regiment—or—to come nearer to the 
point—if you do not, you ſhall loſe your regiment. 
If this is the language of government, we have rea- 
ſon not only to dread the perpetuity of the army, but 
to fear its exiſtence for an hour. Why is it kept up? 

Becauſe we apprehend becoming a province to France 
Il have no longer any ſuch dread, if government 
holds the language which this author imputes to it. It 
is — to me whether I am a F rench flave or an 


* Becauſe it wie be pretended that it would not hurt the 
public to have the officers undeceived in the. opinion that wo 
amy my to be perpetual, 
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Engliſh one—perhaps there is leſs diſgrace in becom- 
ing the former. It is leſs ignominious to be chained 
by a brave enemy, than by baſe uſurping countrymen, 


and their treacherous tools. I affirm, an officer who 


ſhould act in conſequence of ſuch a compact as this 


author would eſtabliſh, would be a traitor—and for 


thoſe who would employ him—they would want a 
name. Yet hear how he goes on. They, the officers, 


will ſoon bring themſelves to be of opinion, that as be went 


out of his way and of his profeſſion, to perplex and harraſs 
the ſervants whom the king thought proper to employ, it is 
uo wonder that in ſome ſort, retaliation ſhould take place. 
Ic is difficult to ſay whether my aſtoniſhment at that 
man's boldneſs, or my contempt for his folly, is the 
greater. Turn over all the fawning ſermons of the 
coutt chaplains in the reign of the firſt James and 
Charles; and all the prerogative tracts written to flat- 
ter the ſecond Charles and James, and cull any paſſage 
that ſurpaſſes the aſſumptions in this. What! Does a 


member of parliament go out of his way, who oppoſes » 
the power of a ſecretary of ſtate? Are the officers of 


the crown ſuperior to parliament! Or is not parlia- 
ment to check and controul them, nay, to watch over 


them, even when exerting the moſt legal powers! Is 
not this man's doctrine a ſubverſion of the whole con- 


ſtitution! Does a member of parliament go out of his 
way who calls the higheſt officer of the crown to acs 
count? Parliament is the ſupreme court of this king- 


dom, nor has it been heard fince the revolution, that 
the meaneſt member in the houſe of commons is not 


authorized to queſtion any miniſter, be he whom he 
will, How the general zart out of his profeſſion, I do 
not io clearly ſee. He ancl every officer fits in parlia- 
ment as repreſentative of ſome county or borough. 
To act in parliament as an officer, might not be go- 
ing out of his profeſſion, b ut would undoubtedly be 
going into it in a ſtyle for which he would deſerve ” 
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be hanged ; the conſtitution not being juſt upon the 
fame foot it was, when Cromwell * his major 
generals. By 


I take up this 8 ſentence, becauſe I perceive 
there are daily ſycophants who attack the conſtitution 
with repeated inſults. Such was that ſcandalous book, 

called Droit le Rey. The parliament deſervedly ſtig- 
matized it. Even the miniſters declared they would 
have complained of it, had it come to their know- 
ledge. It is very ſtrange, that men ſhould act the 
part theſe profligate ſcriblers act! They expoſe them- 
ſelves to the ihdignation of their countrymen, by 
writing in defence of prerogative and tyranny, ſubmit 
to the ſhame of appearing to pay court to miniſters . 
by the worſt kind of flattery, and yet take infinite care 
not to let that adulation reach the ears of thoſe for 
whom alone it can be deſigned. I have heard that 
virtue is its own reward, but this is the firſt time 
| that ever infamy appeared to be ſo. Should theſe 
© ſheets be fortunate enough to reach the eye of any 
miniſter, I truſt it will not be from the oppoſition that 
we ſhall hear next winter of the addreſs to the public 
being complained of in parliament, as attacking the 
deareſt privileges of that auguſt aſſembly. 


The flatterer in queſtion: ſoon relieves our indigna- 
tion with a jocoſe concluſion of his inſolent paragraph. 
The general, ſays he, went out of his way to barraſs and 
' perplex the king's ſervants, Poor gentlemen ! I heartily 
grieve for them. Be they whom. they will, that are ſo 
eaſily harraſſed and perplexed ; as his majeſty zhought 
proper to. employ them, they onght not to be teazed, ahd 

vexed, and bewildered. - However, new and droll the 

complaint is, it ought to have ſome weight, When 
our miniſters are ſo liable to be put out of their zoay, it 
is barbarous to moleſt them; and the only ſpecious 
reaſon which the author haz given. in his whole. book: 

for 
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for the diſmiſſion of General Conway, is this—retalia- 
tion in ſome ſort ſhould take place. A general officer 
ought to be broken for perplexing and harraſſing the 
king's poor miniſters. There have been miniſters, 
indeed, who would not have thought that turning a 
troubleſome ſpeaker out of his employment, would be 
. the wiſeſt method to prevent being harraſſed by him 
but theſe poor gentlemen were perplexed too, and 
therefore no wonder they did not act wiſely. They 
Were charged, ſays he, with ignorance and inability. 
Here again a great miniſter would have confuted his 
opponent, with proofs of knowledge and talents. Re- 
venging one's ſelf on a man's profeſſion, is rather 
confeſſing the charge. 


T have ſtated the author's premiſes ; now let us ſee 
how he draws his concluſion. The army will not TRR 
think themſelves aggrieved in this particular diſmiſſion. The 
cauſe in which this general as, engaged, related no way to 
the defence of their profeſſion : They will not therefore 
lament him as one © fallen in their behalf. And with 
e reſpect to the ſituation of military men in general, 
«© whenever they incur the diſpleaſure of their maſter 
4 jn matters wholly foreign to the military, they will 
ce be ſo far from making a cauſe commune, or from 
“ applying to themſelves as any mark of diſgrace, 
ce that it will prove rather a means of keeping them 
© more cloſely attached to the reſpective buſineſſes 


dee before them, as the ſureſt means of preſerving a 


ce e between their merits and their advance- 


This is the logic of our ir court - advocate, and ſince the 
beginning of time, I believe no court-cauſe was ever 
worſe defended. Whatever the miniſters are, the offi- 
cers, I am ſure, muſt be men of very perplexed and 
perplexable underſtandings, if they can for a moment 
be the dupes of ſuch puerilities. For what is his ar- 
gument ? 
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it? Officers cannot think themſelves aggrieved, 
if one of their corps loſes his employment for ſomething 
not relating to his profeſſion. Now the very reverſe 
of this is true, and is an anſwer to his whole firſt di- 
viſion. They do think themſelves aggrieved, becauſe 
General Conway was diſmiſſed for nothing relating to 
his profeſſion. They do think it hard that the rewards 
of years, of blood, of bravery, ſpent and exerted in the 
ſervice of their king and country, ſhould be of fo pre- 
carious a tenure, that they are to be ſacrificed to the 
vengeance of fretful and perplexed miniſters. Nay, 
that the rewards of honour are incompatible with the 
dictates of conſcience : that the merit of ten campaigns 
can be obliterated by one ſeſſion : that to ſerve their 
king and country is not enough; they muſt ſerve mi- 
niſters alſo. That the only ſecurity of honours, is the 
forfeiture of honour ; and that they are to be told at 
laſt, after encountering all thehardſhips and dangers of 
their profeſſion, that the ſureſt means of preſerving a con- 
*neftion between their merits and their advancement, is to 
tremble when a brother-officer 1s caſhiered for his vir- 
tue, and to abandon him. In other words, that a cow- 
ard. may riſe to the higheſt poſts in | the army, and _ a 

ſlave is ſure of doing ſo. 1 


I hall be much more brief on che two following ſec- 
tions; the defence of General Conway's character was 

the principal view of this tract, but that can be eſta- 
bliſhed beyond contradiction, in few words, Yet even 
the excellence of his character would not be ſufficient 
to demonſtrate the injuſtice he has ſuffered, unleſs I 
had ſhown too, as I have I think unanſwerably, that it 

is unjuſt and unconſlitutional, to take away the pro- 
feſſion of an officer for bis behaviour in parliament.— 

In the courſe of that argument, I have had occaſion to 
expoſe the alarming doctrines that are daily propagated, 
repugnant to this conſtitution, deſtructive of the un- 


queſtionable rights of fn dangerous to liberty 


M- 
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in genera], (without which every thing we enjoy 10 con- | 


temptible) ſubverſive of the whole ſyſtem of the revo- 


lution, and threatening deſtruction to the illuſtrious 


| houſe of Hanover, whoſe ſucceſſion to the crown was 
founded on that revolution. No man therefore but a 


Jacobite, can wiſh to ſee an extenſion of the preroga= . 
tive, as every extenſion of it under a new family, would 


be fo far a juſtification of King James's meaſures, The 
defence of liberty, and of the prefent royal family, 
_ againſt dark and infidious traitors, was a cauſe well 
worth expending a few pages upon.ä—1 m to our 
author's ſecond diviſion. 


His queſtion is, What particular hardſhip has 45 


on the individual who is the ſubject of the late diſ- 
miſſion? A poſition too ludicrous to deſerve a ſerious 
anſwer, and yet as capable of being maintained, as 


either of his other ſections. In the ſchools we know 
ridiculous tenets are often. given out for argumentation, 
but this is the firſt time that ſuch a queſtion was ever 
agitated in a political controverſy. As I have no leiſure 


to waſte on ſuch boyiſh impertinences, which carry non- 


ſenſe in their face and contradiction in their mouth, let 
it ſuffice to repeat his arguments. The firſt is, that the 
general having a large independent income, which in- 
come by the way is his wife's jointure, conſequently 
| precarious, cannot be accounted a great ſufferer by 
loſing the greateſt part of the income. The ſecond}, 


that he has enjoyed ſuch large appointments, that if he 


had never ſpent a farthing of them he would be very 


rich but I trifle with my readers, and ſhould be as in- 


excuſable as the author I quote, to fatigue them by the 
' repetition of ſuch abfurdities, to which, in truth, the 
author truſts ſo little, ' that he ſoon quits them fo the 


more favourite topics of defamation, On this head be 


is ſo candid, firſt, as to beg we will believe nothing we 
hear in the general's favour; ſecondly, that we will 


liſten to every thing he can ſay to his prejudice; when 


both 
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both theſe conceſſions are obtained, he hopes to prove, 
that the general is no ſufferer. Any commendation of 
the general he pronounces ſuſpicious information, (p. 355, 
Detraction in the mouth of a profeſſed adverſary, is to 
paſs for unqueſtionable, though he will give me leave 
to ſurmiſe, that if the diſmiſſion of Mr. Conway could 
have been defended by reaſons, ſo much recourſe would 
not have been had to defamation : and yet I am of opi- 
nion, that it is eaſter to juſtify the removal of him, than 
to fully his character. 


The firſt reflection we find is an indirect FP 
upon his political behaviour; though, while the au- 
thor makes it, he tacitly gives up the whole ſcope of 
his preceding argument. I do Eno, ſays he, (p. 356,) 
that altogether he has received much public money, and 1 
Taue no room to doubt (as the greater part of it was given 
ander bis grace's adn;piftration) that an equal ſervice was 
performed, Now, if there is any meaning in this para- 
graph (a ſuppoſition I'only hazard, and may wrong 
the author by imputing any meaning at all to him) it 
implies that the Duke of N. paid Mr. Conway for his 
behaviour in parliament And is this at laſt become 
an imputation? I thought it was not only the moſt 

ſure, but the moſt right means for officers to preſerve a 
connection between their merits and advancement. Was the 
fame conduct wrong in the D. of N. that is right in 

lexed miniſters ? That the author did mean this, is 
probable from the very next paragraph, in which he 
mentions the general's late conduct in parliament.— 
But though he contradicts himſelf to get at an argu- 
ment, he has not got at truth. General Conway's pre- 


ferments came in the regular courſe, were generally 


. conferred after particular ſervices ; as his firſt regiment, 


Which he obtained after the battle of Culloden, by the 
recommendation of his royal highneſs the Duke of 


: 4g 6:06 Sores and in none of them had the Duke of 
| Newcaſtle 
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Newcaſtle more ſhare than in common u with the reſt of 


the late king's ſervants, . 


Having now, as he thinks, a his way, and re. 
moved all objections of hardſhip on the general, both 
as an officer and an individual, the author's next ſally 


is an attempt to ſtate the diſmiſſion as almoſt the object 


of the general's choice. As if nothing was more com- 
mon than to take away military commiſſions for parlia- 


mentary behaviour, and as if that practice had not 


been peculiarly ſtigmatized on the reſtoration of Sir 
Henry Erſkine, the author affirms that Mr. Conway 
could not but foreſee the conſequence of the part Be 
choſe to take in public buſineſs : a part which in the 
next ſentence this writer terms braving his royal maſter 
in his bedchamber. This language is ſo much that of a 
half-converted Jacobite, that it is impoſſible not to be 
ftruck with it. How little is this man acquainted with 
the virtues of that royal perſon whoſe name he raſhly 
introduces into a libel ! Has this man forgotten, or 
did he never hear of that gracious declaration which 


characteriſed the very dawn of the preſent reign, that 


elections ſhould be free, and not a ſcilling ſhould be 
ſpent in obtaining a partial repreſentative ? Is it likely 
_ that a virtuous prince, who truſted the uprightneſs of 


his meaſures to the free voice of his people, would 


imbibe partial reſentments againft conſcientious mem- 
bers? Let this author take what liberty he pleaſes with 
miniſters, and aſcribe the late diſmiſſion to their ven- 
geance, but let him beware of confounding their 
ſquabbles with the perſon of the ſovereign, who is the 


| juſt and equal father of all his ſubjects, and who does 
not entertain prejudices againſt virtuous men, for obey- 


ing the dictates of their conſcience. His majeſty may 
have been adviſed to remove General Conway, and has 
taken that advice; but he does not thereby become a 


party in a miniſterial quarrel, nor look upon himſelf. 


as a becauſe his miniſters have been perplexed. 
All 
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All acts "OI RP are conſidered by the law as the 

acts of thoſe who adviſe the crown, and as ſuch only I 
ſpeak of them, The veneration I have for the excel- 
Tent prince with whom we are bleſſed, would not per- 
mit me to name him, but to reprimand this ſeribler; 
nor would General Conway hold any man as his friend, 


who ſhould pronounce that royal name but with duty, 


reſpect, and affection. He would lay down his life 
for that amiable ſovereign ; nor has there been, 1 be- 
lieve, one moment ſince his diſmiſſion in which he has 
not felt the ſame ardour of love and zeal, which warmed 
him in thoſe happier hours when he had the honour of 
ſtanding nearer to his royal maſter. Let this ſuffice as 
a reply to two or three pages of rancour and indecency. 
One word, however, muſt be taken up; the author 
fays, he does not remember in the ſeveral ſtages of Mr, 
Wilkes's affair, on which the greater part of the time 
before the Chriſtmas holidays was ſpent, that the ge- 
neral took any part in reſenting the inſult which had 

| been ſo groſsly offered to his maſter. I might aſk him 
| whether he remembers that every groom of the bed- 
chamber ſpoke upon that occaſion ; and if not one of 
them did, as I believe they did not, why ſilence was 
more criminal in him than in the reſt? Had he defend- 
ed that inſult, he might indeed have been. ſaid to have 
braved his maſter, The fact is, every man in the houſe 


255 ' condemned that inſult in his heart, but it was impoſſi- : 


ble every man in the houſe ſhould expreſs his abhor- 
_ rence. But hear a little farther; General Conway, as 
is: well known, was often up to ſpeak, but was never 
pointed to. It is much leſs known, but not leſs true, 
that his intention was to declare his deteſtation of tbe 
inſult, and to ſeparate it entirely, as it was in its nature 
ſeparated, from the power claimed by the ſecretaries of 
ſtate. After Chriſtmas, in the very ſpeech repreſented 
as ſo offenſive, Mr. Conway did make that diftintion's 
mom the author choſe. a filent * * to * N 
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of activity, — Shoe could be miſinterpreted, but | 
actual words could not be tortured to mean the very | 
contrary of what they expreſſed, Thus we ſee this aus 

| thor's malice is as unlucky when built on the general's 
filence, as it has been when catching at what 2 e | 
acted. 1 = 


If the libelleſt- has: been 8 hitherto, both | 
in his facts and inſinuations, he will not redeem * 


credit by the ſubſequent n ca 


One of the principal complaints mack on this al. 

miſſion, has been, that it was for a ſingle vote. As the 
author admires a fone of firmne/s and deciſion, one might - - 
have expected that he would have applauded: the ad- 1 
miniſtration for the promptneſs of authority exerciſed 
on a man who had offended but by one vote. How, on 
the contrary, he comes to be ſenſible that ſuch ſumn: 
mary proceedings are not quite conſonant to the ſpirit ; 
of our conſtitution,” I do not know but ſo it is; that 

he endeavours to ſhew, that Mr. Conway was not dif- 

miſſed for a ſingle vote. He does not indeed ſucceed - 
in that attempt; yet 1 allow, that by the very ende- 
vour, he is candid enough to oun, that the meaſure of "of 
caꝛſniering an officer for one vote, is not to be defended: _ 
F pergama dextrd defendi poſſent, etiam hic defenſa fuiſſent. — 


I will ſum up bis account of Mr. Conway's parlia - 
| mentary | behaviour, and then we ſhall judge whether 
our author has made out that the general was TOY 


| engaged i in a ſyſtem of oppoſition. . 
Before Chriſtmas General Conway ſaid noting. 


Þ Between January 16, and February 17, he never i 
| pened to be of the ſame opinion with the king's fer- 
vants, except. on ſome one point in. which Mr. Wilkes 
was concerned the particulars of which our candid '- Þ 
author chuſes to es. : I ſhall RON his' rn: — 
E 1 7 £3 De 
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2 lt was not adminiſtration alone that conſidered him 
as their opponent; z the oppoſition were daily vaunting 
of him as an important acquiſition, and indeed gave out, 
at one time, that he had undertaken to lead them. 


Y What doubt could be entertained of his inclinations, 
13 after the virulent charge of ignorance and incapacity 
which he poured forth againſt the mĩniſter? 725 


Winer therefore, the diſmiſtion i is mentioned, to- 
gether with the conduct in parliament, let the public be 
aſſured that the general was vigorous and en and, | 
0 ſhort, totally in oppoſition. 


Thus ſtand che proofs, Now hear the ler. 


Nee only from Jan. 16, to Feb. 175 but from Nov. 
1 Fg day the parliament met, but to April 19, when 
it roſe, General Conway was not once of a different opi- 
nion from the king's ſervants, but on the ſingle affair 
of the warrants; and 1 do not take advantage of many 
queſtions on which there was no diviſion, but when there 
was, he voted with them, as on the cyder-tax, the 
ſecond great point of oppoſition; and aſſiſted the mi - 
niſtry on the bill for regulating franks. Is that aſſer- 
3 tion therefore of our author proved a falſhood ? 


5 5 Tze caſe he chuſes to forget is no leſs Wende | 
and the very nb of it will ſhow why, he choſe to 


| j . The author, a in his firſt ſtate of this ae, had uſed 
the expreflion, the King"s ſervants, here names be minifler. Who 
the mini fler is, I really don't know, nor whom the author means 

is it my buſineſs to enquire. As every thing perſonal is carefully 
avoided throughout this whole treatiſe, I ſhall not take up the 
term the mini fler, but continue to argue, as I have done, in ge- 
nerals. I deſire too to have it obſerved, that I have not introduced 
a ſingle argument foreign to the ſubject of diſmiſſions, and to the 
warrants which occaſioned the late diſmiſſion; not chufing to 
Imitate the conduct of the author I anſwer, who has dealt indiſ- 
- eriminate abuſe on variety of pexſons no way connected with the 
general in queſtion ; and whoſe names, in this — ſerve no 
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forget it. It was the affair of Add Dun, in which. 


General Conway was peculiarly active, and aſſiſtant to 


the miniſtry, and by which he demonſtrated that his 
behaviour on the warrants was ſimply cbafckent win | 
and that he was no partizan of Mr. Wilkes, 


. He had declared to a miniſter; before witneſs, in 10 0 
25 expreſs terms, that he was not, nor intended to 
be engaged in oppoſition. He had declared the ſame 
to ſeveral chiefs in the oppoſition: which therefore is 


to be believed, the general or the author? For that 


mob appendix, of its being given out, that the general 
had undertaken to lead the oppoſition, I queſtion he- 


ther even the garretteers of the minority went ſo far as 
to make ſuch an aſſertion to 35. en in the ma- 


Jority. _ 


we have ſeen what was 110 5 ee eb and 
what were his declarations: as they were repugnant 


to the author's aſſertions, his laſt reſource was to gueſs 


at the general's inclinations. Was he then at laſt dif. 
miſſed for 'a gueſs—and that a wrong one.? Leave out 


the word virulent, which is gratis dictum, to make ſome: . 


thing of nothing, and I believe there never was aà ſet 


_ of miniſters, who not only by Mr. Conway,” but by the 


whole oppoſition, were ever ſo gently treated as the 


preſent have been. Would not one think, by the 


manner in which this author has ſtated the charge, that 
General Conway had accuſed the miniſters of ignorance 
in the revenue, of inability in making the late peace; 
in ſhort, of being the moſt incapable adminiſtration 
that ever diſgraced government ? But reduce the charge 
to plain truth, and all it amounted to, was accuſing the 
miniſters of not knowing the preciſe extent of power 
for granting warrants veſted 18 law in the nn of 
ſtate. 


c 2 | that 


With whey worth, with a juſtice, 1 does 
| this frontleſs man take upon him to aſſure the public, 
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that General Conway was totally in oppoſition! 2 Had 
it not been wiſer to defend the meaſure of turning him 
out of the army for a ſingle vote? The author has no 
more ſucceſs in falſifying for his . than againſt 
thoſe they perſecute. 


Diffatisfied with his own endeavours, and ſtill ſuſ- 
petting chat the diſmiſſion for parliamentary conſcien- 
tious conduct would ſhock the nation, the author flies 
to abuſe, and plunges. to the bottom of that mud, in 
queſt of ſomething that may abate national pity for an 

oppreſſed and worthy man. TI rejoice, and have ever 
rejoiced, at theſe ſhifts: of a deſpotic party. When 
collateral reaſons are called in, one is ſure the true 
reaſon is not tenable. 5 


But where ſhall defamettbn be faſtened? How aſperſe 
one of the moſt ſpotleſs characters that this or any 
country has produced? It muſt be done with a nice 
hand, and with uncommon addreſs. His virtues, as a 
man, a huſband, a father, a ſubje&, a ſenator, are un- 


queſtionable. His diſintereſtedneſs is conſpicuous, his 


modeſty moſt amiable, his attention to his profeſſion 
laborious,” his courage unqueſtionable—It ts true, and 
yet there we will attack him; in order too to appear 
candid, we will begin with allowing what we cannot 
deny. When we are ſo candid as to confeſs his bra- 


very, we ſhall be the more eaſily believed when. we in- 


finuate that he is a coward, We will drop the word 

Rochfort, and that ſingle little word, like a ſpell, will 

hint to all the world, that if General Conway had been 

the hero he is ſuppoſed, Rochfort would have been 

taken: and when that is believed, will not the miniſters 
be juſtified i in breaking a man, in the year 1764, who 
' might have taken Rochfort in the year 1757 ? | 


This may be hurtful, and much good may ſuch art 
do any man that poſſeſſes it: It will lead him into as 


way ſcrapes as this ber has involyed himſelf 1 * : 
| | 7 This 
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This interpretation muſt ſtrike every man as the evi- 
dent intention of recalling the idea of Rochfort. Yet 
as the author allows, and no man living queſtions the 
ſpirited courage of the general, and as I would not load 
even this libelleſt with more odium than he deſerves 
let us ſee if the revival of the affair of Rochfort wil} 
admit of a leſs malevolent explanation——Perhaps the 
author, conſcious that no direct imputation would ſtick, 
yet officious to raiſe unfayourable ſentiments of the 
general in the minds of his readers, no matter-on what 
foundation, might mean to call in queſtion Mr. 
way's judgment. An officer, who Has been taken pt - 
ſoner, after charging three times in the vilkge of Fat 
tenoy, keeping his regiment to the laſt in the field, in 
order to cover the retreat, and whoſe whole conduct 
has been a ſeries of intrepidity, cannot be written out 
of his reputation, as a ſoldier—— No, that will never 
do We muſt try whether his capacity is not leſs 
proof againſt miſrepreſentation. Whatever was the 
author's meaning, the inference, as I have ſaid, is, that 
General Conway deſerved to be caſhiered for not having | 
taken Rochfort in 1757. But General Mordaunt com- 
manded that expedition, not General Conway. Does 
an inferior in command deſerve to be puniſhed for that 
miſcarriage, when the principal did not, but was ho- 
nourably acquitted ? General Conway was urgent in 
_ adviſing ſome attempt. Did that make him more 
criminal than his ſuperior ? General Mordaunt votes 
with the adminiſtration ; General Conway voted, on 
one queſtion, againſt it. Perhaps this may have 
made ſome difference in the degree of their erimi- 


nality. 


Thus far 1 have argued upon che. foot of Pas 
blame, but I have other difficulties to propoſe to the 
objector. The plan of ſurprizing Rochfort was one of 
the vigorous meaſures of that great miniſter, Mr. Pitt, 

GETS. The 
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The patrons of our author always called that ſcheme 
one of Mr. Pitt's viſions. Mr. Conway could not in 
any degree be to blame, that Rochfort was not taken, 
unleſs che attempt was practicable. I beg this author 
to chuſe, which he will cenſure, Mr. Pitt or the gene- 
rals concerned; ; it will be difficult for him to revile 
both, the one and the other. If to ſerve a preſent 
emergency, he admits the practicability, he will be ſo _ 
good as to ſhow that it was practicable, a fact that! 
have never yet heard aſcertained ; and when he has 
done this, Mr. Conway will remain blameleſs, who was 
Innocent of the miſcarriage, and who never acquieſced 
in abandoning, the project, till it was too late to under- 
take it. And upon this occaſion I will tell the author an 
anecdote, and from very good authority. When the affair 
of Rochfort was public talk, the Earl of C—d told the 
following ſtory : Mr. Conway, ſaid his lordſhip I am 
ſure is brave; I know it from the beſt hands. I was 
commending George Stanhope (his lieutenant colonel) 
for what I heard of his behaviour in Germany. Faith, 
my lord, replied that gallant young man, I believe 
I do not want ſpirit more than other folks. Indeed, 
I do not pretend to the jatrepidiry of Harry Conway, 
who walks up to the mouth of a cannon, with as 
much indifference as if No: was going to e a 
minuet. ö 


* 4 Y ; 7 


Our author, however, =" is 7 Choking an 
arithmetician, as to ſuppoſe that many cyphers will 
make a ſum, adds a new nothing to the account, and 
infers from the filence of Gazettes, that England can 
| loſe no ſervices by this diſmiſſion. Have we heard 
of him, ſays he, diſtinguiſhing himſelf in Germa_ 
ny, as we did of Moſtyn and Waldegrave? Ergo, he 
_ . ought to be broken, A man muſt have as bad a heart 
a8 this author, who could even wiſh to detract from 
1 dhe 
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the merit of thoſe brave officers: their county has 


| fignal obligations to them. They contributed to that 
vaſtneſs of fame which made us the terror and admira- 


tion of the univerſe. Nor is it on Gazettes alone, that 


their reputation is founded. They are loved and ad- 
mired by their profeſſion, and by no man more than by 
General Conway, who would as little wiſh to raiſe hisown 
glory at their expence, as thoſe gentlemen would deign 
to countenance a ſcribbler in malicious inſinuations. 
He names the plains of Minden; does he know that 
the preſence of mind and gallant conduct of General 
Waldegrave gave the deciſive turn to the fate of that 
day? I ſpeak of theſe officers, becauſe I eſteem them, 
not like the author to ſerve one party and depreſs ano- 


ther. Unleſs that had been his motive, why in the 


number of our heroes did he omit General Monckton, 


and forget Lord Albemarle, the conqueror of the 
Havannah? Had this author ever ventured upon 


truth, he would not have denied that he had heard of 
General Conway in Germany. Was i it a ſecret, tho 
known to every officer in the army, that when the he- 

reditary prince was wounded, General Conway was 
ſelected by Prince Ferdinand to command in his place? 


Aſk that idol of every Engliſhman's affection, the 


Marquis of Granby, whether General Conway was an 
uſeleſs ſecond? Aſk Germany whether Prince Ferdi- 
nand recommends incapable and undeſerving ſubjects 
to the favour of their maſter—No, all this ſhall be ſunk 

in malicious oblivion, and General Conway ſhall alone 


preſide in councils of war at Wildman's, where he 


* 


never ſet his foot. 


A fellow labourer in the ſame worthy cauſe, whoſe 
talent for poetry is upon a par with our author's logic, 
inſtead of giving the general a command at Wildman's, 
has, with as little truth, ſent him to St. Cas, where 

e too 


| 
| 
| 
' 
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too he never was. As the lines are worthy of the 


cauſe they are intended to ſerve, the bard will, I hope, 
forgive the liberty I take of reprinting them. When 


the author of the addreſs is appointed hiſtoriographer, | 


his friend, I truſt, will be made poet laureat. n 
they are, and they do honour to the age ! 


In future annals ſhould our children read, , 
That Conway's fate was ſuch a day decreed, 
They'll turn ſome pages back the cauſe to find, 
Knowing that George was gracious, juſt and. kind: - 
High in the lift of faction's crew behold, 
A Rochfort gen' ral, Conway ſtands enroll'd! 
Whoſe coward's tongue a quick diſmiſſion claim'd ; 
(His honour, valour, at St. Cas remain'd) 
The ſtigma fall; our loyal children view 
Reſentment fall, where moſt reſentment's due: 
Great in his praiſe, they'll bleſs the happy hour, 
L When Britain's honour A be * and Pitt no. 
l more *. | 


Such are the encouragements held out to virtue in the 
preſent times: ſuch the productions of a party who 
breathe nothing but vengeance againſt the liberty of 
the preſs, as the vehicle of ſcandal and fatire ! Believe 
theſe men, and the oppoſition exceed all their prede- 
ceſſors in calumny—but read their own productions, 
and you 'will wonder at their confidence. Their 
- writings teem with the moſt illiberal railing. Who- 
ever ſcorns corruption , is the mark at which every 
dart is aimed from the janizarics of the faction. Look 
high, look low; is there a great man, is there a good 
man, who has eſcaped the arrows they ſhoot in the 

dark? Yet they, good men, complain of ſecret ſtabs 

When there is a miniſter as virtuous as General Con- 

way, and who has been only as much abuſed, I will 


8 Printed i in the London n Chronicle, caruriliy; March 26, 1 _ 
allow 


E 
allow that he has reaſon to e againſt invec- 
tives. | 


EE now come to the laſt ſection; 1 1 Au 


public has received from the late diſmiſſion? This the 
author tells us has been in great meaſure foreſtalled. 
As far as nonſenſe can anticipate nonſenſe, that is, 
forbid the expectation of ſenſe, this great logician has, 
indeed, already done the buſineſs, and might well 
caution us to throw by unread the ſequel of his per- 
formance. Yet, it being my buſineſs to ſhow that the 
public has been injured, I ſhall fift our caſuiſt to the 
bottom, and leave him as naked of proof on this heads 
as I truft I have done on the two former, | 


His firſt argument is as canton as all the reſt, 
Tf it appears to your ſatisfaction, ſays he, that neither the 
army has reaſon to complain, nor that he bimſelf has been 
injured as 'a private citizen, it follows of courſe that the 
Public which muſt conſider him in one of theſe two capacities, 
Bas not received any detriment. Having confuted him in 
his two former poſitions, I might, perhaps, with 
reaſon reſt the argument here, by his own conceſſion; 
for if in neither of the two former diviſions he has 
ſatisfied the . public, the reſult of two unſatisfied 
queſtions will certainly, not be ſatisfaction. But Mr. 
Conway ſtands in a third light, in which any injury re- 
ceived by him, affects the public in a higher degree, 
| than in either the character of ſoldier or private citizen. 
He is a member of the Britiſh parliament ; a repreſen- 
tative of the people of England, and one of the 
guardians of their liberties. He cannot be injured in 
that capacity without a wound being given to his conſti- 
tuents, and to the people in general. The author had not 
forgotten this capacity, though he choſe to ſink it. 


He confeſſes in the next ſentence to that in which he 


had omitted it, that it * be urged Jpeciofy enough, that 
the 


5 „„ 
the general has ſuffered in the cauſe of his country, for main- 
taining that freedom which is our glory and our birth. right. 
This, adds he, has been artfully enough endeavoured io be 
conflantly inſinuated. How preyalent is truth, when it 
can force its way even through the mouth of falſhood | 
This we do aſſert was the probable cauſe of the diſ- 
miſſion; this the author's whole tract aſſigns as the cauſe, 
and this, perhaps, will ſome day or other be proved to 
have been the cauſe. In the mean time we defy this 
author, or his patrons, if he has any, to aſſign another. 
And if this was the cauſe, is the public not hurt, is 
liberty not wounded, the rights of parliament not 
violated, the freedom of debate not checked, integrity 
of conſcience not oppreſſed? Anſwer, thou ſcribler, 
and trifle not with the ſacred rights of mankind 
and how doſt thou anſwer? by ſhifting and doubling, 
and changing the queſtion, and ſetting up a phantom, 
which thou haſt as little {kill to combat, as if it was 2 


reality. 


'To prove General Susi was not Wied for the 
liberty of the ſubject, that he was not conſcientious in 
the part he took for declaring the warrants illegal, 
what does this man do! He gives an account of a 
fooliſh bill brought in on a ſubſequent day, and ex- 
ploded by both ſides of the houſe, and thence would 
infer that General Conway had not been in earneſt on a 
ſerious debate on the Friday, becauſe that ſimple bill 
was almoſt univerſally rejected on the Tueſday. This 
very argument was handled by ſome wiſe controvertiſt 
in the daily papers, was printed and reprinted with 


much ſolemnity, and ſome expence. It will not proo 


bably make its appearance again, after the full and 
fair anſwer I ſhall give to it. 


1 In the firſt place, the bill was brought i in by a 8 


man whom the warm Grey for liberty, and the old 
| friends 
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friends of che houſe of Hanover never peculiarly 
affected. They remembered ſomething of a bar-gown. 
put on to plead for ſome body of ſtill leſs equivocal 
principles, and of ſubſcriptions in defence of the king 
and conſtitution during the late rebellion, preſented as 
illegal in Weſtminſter-hall. The ſuſpicious gentle- 
men of the minority, perhaps timebant danaos et dona 
ferentes;" poſſibly their jealouſy was increaſed by ſee- 
ing a gentleman; who had defended the legality of the 
warrants, tender a bill for pronouncing them illegal. 
They were authorized too in this coolneſs towards the 
bill, by the damp thrown on it by miniſters them · 
ſelves And here it is proper to aſk this blundering 
advocate a queſtion, how came it to be in the power of 
the minority not to fuffer the point to be ſettled by bill? 
| Thoſe are his very words, and they are conge- 
nial with the reſt of his aſſertions. I might aſk him 
how this rejection affects General Conway, who hap- 
pened not to be preſent? How he knows which way 
the general would have voted if he had been preſent? 


If he anſwers, he ſuppoſes againſt the bill, I reply, he 


would then haye voted with the miniſtry, who being 
the majority, were ' thoſe who rejected it. Now, has 
not this able ſophiſt proved, that General Conway's 
conduct was not conſcientious? Has not he ſatisfied 
you all, my, countrymen, that you have received no 
detriment by the late diſmiſſion ? Has not he proved 
that neither the army, nor the general himſelf, have 
been injured ? And his not he vindicated the miniſtry 
as compleatly as it is poſſible to vindicate them? Leſt 
his arguments ſhould have flipped your memories, I 

will ſum up the principal. N | 


The Duke of Bolton, Lord Wem ad Lord 


' Cobham, were turned out of the army for being in op- 
poſition to the court: therefore it was right to diſmiſs | 


General Conway, who was not in oppoſition, 
This 


[ 4 


This is 2 free country, in which it is Reomiöttene 
with the freedom of parliament for a miniſter to uſe 
bribes or threats; but when they have been employed 
without effect, it is right to uſe violence; ; therefore it 
was right to diſmiſs Mr. Conway. Ns. 


Officers ought to riſe by their behaviour i in parlia- 
ment; therefore it was right to diſmiſs Mr. Conway, 
who did not riſe by his ſervices in parliament, | 


General Conway was ſecond in command at Roch- 
ford; therefore he, on whom that expedition did not 
depend, ought to be caſhiered for a ſingle vote, while 
the principal commander, who votes with the court, is 
not caſhiered. | 


His name was not aid; in the 8 ſo alben 8 
as General Moſtyn's, or General Waldegrave 83 n 
fore it was right to take away his regiment. 


Mr. Conway gave no vote againſt the court wher : 
there was no diviſion, and two votes to one with them ; 
when there Was, therefore he was in oppolition. 


| He had a large income from the army, and a les 
from his wife, therefore depriving him of the nch is 
no injury. | + 


The minority would not t ſuffer a bill to 0 which 
the majority rejected, therefore Mr. Conway had no 
conſcience; conſequently the public is not injured by 


r diſmiſſion of a man, who would not have 1 diſ- 


miffed if he had not been conſcientious. 


I check my pen at this laſt word, which though ur- 
tered in raillery, is but too ſerious, I weep over my 
country, not over my friend——his honour is ſafe, 
would theirs were ſo !—— Burt how will this ſtory be 
read hereafter! How will poſterity reconcile ſo much 


oye ad ? When all T on rebels and my 
ATTY 
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bites are taken off; when we all enjoy a-common pa · 
rent; when every beam of mercy is directed to men ſo 
culpable, and every phial of wrath is reſerved for a man 
fo virtuous—how will they reconcile ſuch apparent 
contradictionsꝰ why, by the exact and preciſe diſcri- 
minations of truth. The mercy will be aſcribed to 
that pure fount from whence alone it can flow; the 
rigour to thoſe ill · judging ſervants who eſtabliſh ſuch 
uncommon ideas of rewards and puniſhments, 


1 will now conclude with ſumming up my anſwer, 
which will be comprized in few words, 


The late diſmiſſion is prejudicial to the army, to the 
general, to the public, for theſe reaſons. | 


1. It muſt ſlacken the zeal of officers, when they 
ſee that after a life ſpent in the ſervice, they are liable 
to be turned adrift, to ſatisfy the ms fe of mi- 
niſters, and for cauſes no way connected with the pro- 
feſſion. It affects the honour of officers, who are by 
this author declared the tools of a miniſter ; it makes 
their fortune precarious and deſperate, if they obey 
their conſcience; and inclines men without doors ta 
queſtion the honour of thoſe who vote with the court, 
as 2 rod is held over their heads, and it is known that 
they act under fear of loſing their employments. It 
indiſpoſes their countrymen to chuſe them into par- 

liament, as an officer can no aun, be ſuppoſed a free 


agent. 


2. The l is hurt in his fortune; he is a | 
prived of the rewards of long and painful ſervices, 
and he is treated with the ſame diſgrace, as men are 
treated in all countries, who have proved een N 
unworthy of their profeſſion. 


3. The public is hurt, if the rights of parliament 


are violated, and if puniſhment, which is only due to 
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crimes, is inflicted on incorruptible honeſty, and con- 
ſeientious virtue. It is hurt, if miniſters revenge their 
own animoſities on the ſervants of the king and the 
nation, and if they in effect declare, that- to defend 
the liberties of the people, ſubjects the guardians of 
thoſe liberties to proſeription. _ 
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